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Record No. 3931 
In the 
Supreme Court of Appeals of Virginia 
at Richmond 
MAX TURK AND G. L. TURK, PARTNERS, 
TRADING AS AMERICAN LOAN COMPANY 
v. 
LESTER LEE CLARK, ADAM THOMAS 
AND BASIL THOMAS 
FROM THE CTRCCJlT COURT OF Tll'E COUNTY OF BUCHA..NA...'l" 
RULE 5 :12-B.RIEli'S. 
§5. N UMBER OF CoPJES. Twenty-five copies of each brief shall 
be filed with the clerk of the Court, and at least three copies 
mailed or delivered to opposing counsel on or before the day 
on which the brief is filetl. 
§6. SrzE AND T YPE. B riefs sha11 be nine inches in length and 
six inches in width, so as to conform in tlimensions to the 
printed record, and shall be printed in type not less in size, as 
to height antl width, than the type in which the record is 
pr inted. The record number of the case and the names and 
addresses of counsel submitting the brief shall be printed on 
the front cover. 
M. B. '\VATTS, Clerk. 
Court opens a.t 9 :30 a. m.; Adjourns at 1 :00 p. m. 
RULE 5:12-BRIEFS 
§1. F orm and Contents of Appellant's Brie£. The opening brief of appellant shall 
contain : 
(a) A subject index and table of citations with cases alphabetically arranged. The 
citation of Virginia cases shall be to the official Virginia Reports and, in addition, 
may refer to other reports containing such cases. 
(b) A brief statement of the material proceedings in the lower court, the errors 
assigned, and the questions involved in the appeal. 
(c) A clear ai1d concise statement of the facts, with references to the pages of 
the printed record when there is any possibility that the other side may question the 
statement. vVhen the facts are in dispute the briei shall so state. 
(d) ·with respect to each assignment of error relied on, the principles of law, the 
argument and the authorities shall be stated in one place and not scattered through 
the brief. (e) The signature of at least one attorney practicing in this Court, and his address. 
§2. Form and Contents of Appellee's Brief. The brief for the appellee shall con-
tain :· 
(a) A subject index and table of citations ·with cases alphabetically arranged. Cita-
tions of Virginia cases must refer to the Virginia Reports and, in addition, may refer 
to other reports containing such cases. 
(b) A statement of the case and of the points involved, if the appellee disagrees 
with the statement of appellant. (c) A statement of the facts which are necessary to correct or amplify the state-
ment in appellant's brief in so far as it is deemed erroneous or inadequate, with ap-
propriate references to the pages of the record. 
(d) Argument in support of the position of appellee. 
The brief shall be signed by at least one attorm:y practicing in this Court, giving 
his address. §3. Reply Brief. The reply brief (if any) of the appellant shall contain all the 
authorities relied on by him not referred to in his opening brief. In other respects 
it shall conform to the requirements for appelke's brief. 
§4. T ime of F iling. As soon as the estimated cost of printing the record is paid 
by the appellant, the clerk shall forthwith proceed to have printed a sufficient number 
of copies of the record or the designated parts. Upon receipt of the printed copies 
or of the substituted copies allowed in lieu of printed copies under Rule 5:2, the 
clerk shall forthwith mark the filing date on each copy and transmit three copies of 
the printed record to each counsel of record, or notify each counsel of record of the 
filing date of the substituted copies. 
(a) The opening brief of the appellant shall be filed in the clerk's office within 
twenty-one days after the date the printed copies of the record, or the substituted 
copies allowed under Rule 5 :2, are fi led in the clerk's office. The brief of the ap-
pellee shall be filed in the clerk's office not less than twenty-one days, and the r eply 
brief of the appellant not less than two clays, before the fi rst day of the session a t 
which the case is to be heard. (b) Unless the appellant's brief is fi led at least forty-two days before the be-
ginning of the next session of the Court, the case, in the absence of stipulation of 
counsel, will not be called at that session of the Court; provided, however, that a 
criminal case may be called at the next session if the Commonwealth's brief is filed a t 
least fourteen clays prior to the calling of the case, in which event the reply brief fo r 
the appellant shall be filed not later than the day before the case is called. This para-
graph does not extend the time allowed by paragraph (a) above for the filing of the 
appellant's brief. (c) Counsel for opposing parties may file with the clerk a written stipulation 
changing the time for filing briefs in any case; provided, however, that all briefs 
must be filed not later than the day before such case is to be heard. 
§5. Number of Copies. Twenty-five copies of each brief shall be filed with the 
clerk of the Court, and at least three copies mailed or delivered to opposing counsel on 
or before the day 011 which the brief is filed. 
§6. Size and T ype. Briefs shall be nine inches in length and six inches in width, 
so as to conform in dimensions to the printed record, and shall be printed in type not 
less in size, as to height and width, than the type in which the record is pr inted. T he 
record number of the case and the names and addresses of counsel submitting the brief 
shall be printed on the front coYer. 
§7. Effect of Noncompliance. If neither party has filed a brief in compliance with 
the requirements of this rule, the Court will not hear ora l argument. If one party has 
but the other has not fi led such a brief, the party in default will not be heard orally. 
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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3931 
VIRGINIA: 
In the Clerk's Office of the Supreme Court of Appeals at 
Richmond on the 4th day of September,- 1951. 
MAX 'TURK AND G. L. ·TURK, P ARTNE,RS, TRADI~G 
A'S A:MERICAN LOAN COMP ANY, Plaintiffs in ,Error, 
against 
LESTER LEE CLARK, ADAM THOMAS AND BA.SIL 
THOMAS, Defendants in Error. 
From the Circuit Court of Buchanan County. 
This is ·to certify that upon tl1e petition of Max Turk and 
G. L. Turk, partners, trading as .American Loan Company, a 
writ of error and supersedeas has been .awarded by one· of the 
Justices of the Supreme Court of A j)peals of Virginia on the- .1 
30th.day of August, 1951, to a judgment rendered by the Cir-
, cuit Court of Buchanan county on the 12th day of April, 1951,. 
in the cause therein depending _wherein the petitioners were 
plaintiffs and Lester Lee Clark and others were defendants, 
provided the petitioners, or some one for them, shall enter 
into bond with sufficient security in tl1e clerk's office of the 
said ·Circuit Con.rt in the penalty of Three Hundred Dollars, 
conditioned as the law directs. 
Supreme Court of Appeals of Virgini~ 
RECORD 
Virginia: i:· : 1 '. Ii 
In the -Circuit Court of Buchanan County. 
Max Turk, and G. L .. Turk, Partners, trading as American 
Loan Co., Plaintiffs, ' 
. v. 
Lester Lee Cla1·k, Council, Virginia, A.dam Thomas, and Red 
· Jacket, Virginia, Basil Thomas, Red Jacket Virginia, De-
fendants. 
NOTICE FOR MOTION. 
Thes~ Plaintiffs, Max Turk and G. L. Turk, p~rtners trad-
ing as American Loan Company, come and complain and say 
that Lester Lee Clark,' A.dam Thomas and Basil Thomas, who 
are residents of Buch~nan County, Virginia, are justly in-
debted to them in the full and just sum of $1,138.20 with in-
terest thereon from 14th day of May, 1950, and 15% of said 
sum as attorney's fee, subject to the following credits; to-
wit: 
(A) Subject to .a credit of $66.94 paid on the 14th day of 
· January, 1950; · 
(B) Subject to a credit of $25.00 paid on the 14th day of 
February,1950;and 
(C) Subject to a credit of $66.00 paid on the 17th day of 
April, 1950; . 
(D) Subject to a credit of $183.05, said sum being the net 
proceeds received by the plaintiffs from sale under enf,orce-
. ment of a deed of trust on the 8th day of July, 1950. 
Which said indebtedness is due and payable ~nd in arrears; 
· ~ for this, to-wit: 
(1) That on the 14th dav of January, 1950, the said De-· 
fendants, Lester Lee Clark, Adam Thomas, and Basil Thoma~, 
for value received, did execute and deliver to your Plaintiffs 
a certain negotiable note in the principal sum of $1,138.20,· · 
with interest thereon as expressly provided for in the said 
note, and 15% of said sum as attorney's fee, and which said 
note provides for payment thereof in seventeen consecutive 
Yax: Turk, ·~t als.;· 'v". Lester Lee Clar~ et ~ls. 3 
installments from date thereof, as will more fully 
page 2 ~ appear from the original note herewith -filed, Marked 
"Exhibt No. 1'' and prayed to. be read along with 
:and treated a~ a part hereof; . 
(2) That in the said note it is expressly provided as fol· 
lows : '' A default in the payment of any installment or any 
part thereof, at the option of the holder hereof, and without 
notice and demand, shall render the entire unpaid balance due 
.and payable immediately • • .. , " as will more fully appear · 
from "Exhibit No. 1" which is here again referreq to and 
made a part hereof; 
(3) That the said named Defend~n~s 4aye made payments 
of the following· amounts as credits_ on the said note: 
(A) Subject to a credit of $66.94 paid on the· 14th day of . 
January, 1950; . · 
(B) Subject to a credit of $25.00 paid on the 14th.day of 
February, 1950, and . , ,. 
( C) · Subject to a credit of $66.0Q, paid on t;Iie 17th day April,. 
1950; . · 
' . 
And the said named defendants have neglected, failed an·d 
refused to make payments of each and every monthly install..: 
ment' falling due thereafter, and your Plaintiffs have elected 
to invoke the provision in the said note and declare the entire 
unpaid balance due and payable; 
(4) Your Plaintiffs further allege that the said note is not 
taxable in the hands of the Plaintiffs; 
·wherefore your Plaintiffs move the court for the entry· of 
a judgment against the said named Defendants in the sum of 
$1,138.20· with interest thereon from the 14th day of May; 
1950, and 15% of said sum as attorney's fee, subject tQ the fol· 
lowing credits, to-wit: 
page 3. } (A) Subject to a credit of $66.94 paid on the 14th 
· _ day of January, 1950, · 
(B) Subject to a credit of $25.00 paid on the 14th day of 
February, 1950, . 
(C) Subject to a credit of $66.00 paid on the 17th day of 
April, 1950, ·. 
(D) Subject to a credit of $183.05, said sum being the net 
proceeds received by the plaintiffs from sale under enforce-
ment of a deed of trust on the 8th day of July, 1950. 
~•-·•- I • • ' 
MAX TURK 
G. L. TURK 
ByCoun~eL · 
4 Snpreme Court of Appeals of Virginia 
BRANTLEY:B. GRIFFITH, 
Couns..~·. 
Lebanon,' Virgina. 
Received and filed 9th day of October, 1950. 
GLADYS KISER, D. Clerk .. 
• • • • 
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NOTICE FOR :MnTION. 
Returns shall be made hereon, showing service of Notice 
issue<l October 9, 1950, with copy of Motion for Judgment 
filed October 9, 1950, attached: 
Executed on the 24th day of ·Oct., 1950, in the County of 
Buchanan, Virginia, by delivering a true copy of the abov-e 
mentioned papers attached to each ofu.er, to Lester Lee Clark,, 
Adam Thomas, and Basil Thomas in person. 
Sheriff, County of Buchanan, Va. 
By IRA HALE,Deputy Sheriff. 
Returned and filed .the 24th day of October, 1950. 
JENNINGS L. LOO:NEY, Clerk. 
GLADYS KISER, Deputy Clerk. 
Sheriff's fee, $2.25 for serving within process paid to un-
dersigned. 
GLADYS KISER, D. Clerk • 
• • • • • 
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NOTICE -OF MOTION FOR JUDGMENT. 
To : Lester Lee Clark, Council, Virginia 
Adam Thomas, Red Jacket, Virginia, and 
Basil Thomas., Red ·Jacket, Virginia. 
Max Turk, et a.ls., v. Lester Lee Clark, et als. 5 
You are hereby notified that unless within twenty-one (21) 
days after service of this Notice of Motion for Judgment on 
you, response is made by filing in the Clerk's Office of this 
court a pleading in writing, in proper legal form, judgment 
may be entered against you by def a ult, without further notice. 
Done in the name of the Commonwealth of Virginia, this 
9th day of October, 1950. 
JENNINGS L. LOONEY, Clerk. 
GLADYS KISER, Deputy Clerk. 
BRANTLEY B. GRIFFITH, p. q. 
Lebanon, Virginia. 
• • • • • 
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ANSWER AND PLEA OF REL~ASE AND 
CANCELLATION. 
These defendants, Lester Lee Clark, Adam Thomas, and 
Basil Thomas, answer and say : 
That on the 20th day of May, 1949, Adam Thomas of Red 
J acke't, Virginia, purc11ased a Ford automobile from the El"". 
wood Motors, Bluefield, West Virginia, for which the said 
Adam Thomas agreed to pay a balance of $1,050.00, to the-
American Loan Company, Bluefield, West Virginia, who were 
:financing the unpaid balance due to the Elwood :tvioto·rs upon 
said automobile. 
These defendants further answer and say that upon the un-
paid balance they have made six (6) payments of $64.20 each, 
and one payment of $100.00, making a total payment of 
$485.20 paid upon said unpaid balance. 
These defendants further answer and say that on the 2nd 
day of December, 1949, the said automobile· described in said 
finance contract was assigned unto Lester Lee ,Clark with the 
consent and permission of the American Loan Company, and 
the said Adam Thomas and Basil Thomas were released and 
relieved of any further payments thereon, and that the said 
Adam Thomas and Basil Thomas are not indebted unto the 
said plaintiff for any said amount at this time by reason of 
said release and cancella tiou. 
The said Lester Lee Clark further answers and says that 
after taking over the payments on said automobile as afore-
6 Supreme Court of Appeals of Virginia 
said and with th~ consent of the American Loan CompaJiy, 
that he.made numerous payments upon s~id autom9bile in the, 
amount of$ .......... , and that shortly thereafter 
pag·e 7 ~ due to lack of work he wa:s unable to meet ~me pay-
. ment, and thereupon The Amedcan Loan Company 
through its· agent or employee repossessed the automobile in 
question and disposed of the same without :any notice to any 
of these defendants to protect their equity in the instance, and 
therefore they allege that this voids the agreement·to pay as . 
prescribed under the laws of tl1e State of Virginia. ' 
These .defendants further allege that there was insurance 
upon said automobile which said premium covering the said 
policy had been paid by these defendants, which said policy . 
was cancelled· and a refund of the unearned premium premium 
likewise was due these defendants, but was never refunded 
by the said American Loan Company, aforesaid, and by rea-
son of the same the said defendants are entitled to recover 
said unearned portion of the premium in the amount of 
$ .......... ,and ask judgment in the hands of the said court 
for said refund. 
These defendants now having answered said notice for mo-
tion pray the same be .dismissed against them and that a judg-
ment against the plaintiff upon their,counter claim be granted 
unto them for the sum of $ .......... , _and likewise that said 
plaintiff be required to file a Bill of Particulars in this cas~. 
Given under our hand this the 28th day of October, 1950. 
W. CLYDE DENNIS, p. q. 
LESTER LEE CLARK, 
ADAM THOMAS 
BASIL THOMAS 
By Counsel. 
I mailed a copy of this pleading to :M:r. Brantley B. Griffith, 
Attorney at Law, Lebanon, Virginia, on the 28th day of Octo-
ber, 1950. 
W. CLYDE DENNIS 
Counsel for Defense. 
~ · Received and filed 28th clay of October, 1950. 
GLADYS :KISER, D. Clerk • 
.. • • 
. . 
• 
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PLEA TO COUNTE,R CLAIM:: 
These Plaintiffs and Cross.:Defendants, by their attorney., 
come and S'8.y-: 
(1) These Cross-Defendants deny that they are indebted 
on the counter claim as alleged in the said counter claim; 
(2) That it is true as alleged in the.counter claim that·there 
·Was insurance upon the said automobile, but it is denied that 
the Cross-Plaintiffs made payment of the said premiums, and 
it is here avered tl1at the· American Loan Co. paid the said 
premiums on the . . . . day of ........ , 19 .... r 
(3) That is is admitted that the said insurance policy was 
icancelled, and it. is here avered, that a check in the amount of 
$5.22 was made by the Security Insurance Company, payable , 
to Lester Lee Clark and the American Loan Company, and it 
is further avered that the said check has never been cashed, 
due to the fact that Lester Lee Clark has refused to indorse 
the said check. · 
Aud this these Cross-Defendants are ready to verify. 
BRANTLEY B. GRIFFITH 
Counsel. 
Lebanon, Va. 
MAX TURK 
G. L. TURK 
By Counsel. 
Received and filed 13th day of November, 1950. 
JENNINGS L. LOONEY, Clerk. 
I ce~tify th~t on 10th _day of Nov. 1950, I mailed a true copy 
of the fore go mg pleading to each counsel of record for the 
plaintiff. · 
• 
Cross 
BRANTLEY B. GRIFFITH p. cross d • 
• • • • 
8 Supreme Court of Appea1s of Virginia -
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BILL OF PARTICULARS. 
These plaintiffs for bill of particulars in this case, by coun-
sel come and say that they rely upon and, expect to prove the 
following, to-wit : · 
(1) That L~ster Lee Clark, Adam Thomas, and Basil 
Thomas are justly -indebted to the Plaintiffs in the full and 
just sum of $1,138.20, as evidenced by a promissory note bear-
ing date on the 14th day of January, 1950, with interest there-
on from the 14th day of January, 1950, and 15 % of said sum 
as attorney's fee, subject to the following credits, to-wit: 
(a) Subject to a credit of $66.94 paid on the 14th day of 
January,1950; 
(b) Subject to a credit of $25.00 paid on the 14th day of 
February, 1950; _ 
( c) Subject to a credit of $66.000 paid on the 17th day of 
April, 1950; and 
( d) Subject to a credit of $183.05, said sum being the net 
proceeds received by the Plaintiffs from sale under enforce-
ment of a deed of trust on the 8th day of July, 1950; . 
(2) That on the .... day of .....•.. , 19 .... , Adam Thomas 
purchased a Ford Automobile from Elwood Mo~ors, Bluefield,. 
West Virginia, for which the said Adam Thomas agreed to 
pay a balance of $1,540.80 to the Plaintiffs who were ~mmcing 
the unpaid balance due to tile said Elwood Motors 
page 10 ~ upon said automobile, which said sum was evi-
denced by a promissory note bearing date on the 
· ..... day of ........ , 19 .... , and to secure tI1e said note there 
was executed and delivered to the Plaintiffs a deed of trust 
npon said automobile, and default was made in the payment 
thereof; 
, . (3) That on the 14th day of January, 1950, in consideration 
of the Plaintiff1s granting further indulgence and not enforc-
ing and foreclosing at that time the lien upon said automobile,. 
and forbearing from the institution of suit f'or personal judg;... 
ment, Lester Lee Clark and Basil Thomas bound themselves 
in writing jointly and severlywith Adam Thomas for the pay-
ment of the sum of $1,138.20, -with interest thereon, and in ad-
dition thereto bound themselves to pay an additional _15% at-
torney fee in case of default, and as further security for the 
payment of said mentioned indebtedne·ss, the said Lester Lee 
Max Turk, et als., v. Lester Lee Ol~rk, et als. 9 
Clark executed a deed of trust, elated the 14th day of January, 
1950, upon the said automobile; 
( 4) In pursuance thereof the said Lester Lee Clark made 
the following payments, to-wit: 
(a) $66.94 paid on the 14th day of January, 1950; 
(b) $25.00 paid on the 14th clay of February, 1950; 
(c) $66.00 paid on the 17th day of ,April, 1950; 
and default was made in the payment of each and all the re-. 
matnder of said installments; 
(5) Default having· been made, the plaintiffs complied with 
each and all the requirements set out and emljodied in the 
deed of trust executed by Lester Lee Clark on the 14th day 
of January, 1950, and after the giving of notice as required 
in the said deed of trust, the trustee foreclosed at public auc-
tion on the 8th day of July, 1950, and at which said public auc-
tion sale, the said mentioned automobile was 
page 11 ~ knocked off at the price of $300.00. The cost and 
expense of said sale amounted to the sum of 
$116.95, leaving a balance of $183.05 as the credit thereon, and 
thereby resulting in the leaving of a balance of $806.03 as 
principal due and payable on said note, which said sum bears 
interest from the 8th day of July, 1950, together with 15% 
of said sum as attorney's fee, all of which said sum is yet due 
and unpaid. 
, (6) The Plaintiffs further expect to rely upon any and all 
facts pertinent under the pleadings in this case. 
BRANTLEY GRIFFITH, p. q. 
Received and filed 29th day of March,.1951. 
JENNINGS L. LOONEY, Clerk . 
• • • • 
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ORDER. 
This day came the Plaintiffs by counsel and moved the court 
for leave to amend their notice of motion for judgment by in-
serting the word "January" in lieu of the word "August," 
and by inserting an additional credit of $183.05, to which mo-
tion the defendants by counsel appeared. 
I 
10 Supreme Court of .Appeals of Virginia 
. It. is the ref ore adjudged and ordered that the Plaintiffs be 
and hereby are permitted to amend their said notice of motion 
for judgment as follows: 
· (l) ·By striking out the word "August'' which appears in 
the first line of allegation No. 1. of the Notice of Motion for 
Judgment, and by inserting in lieu there.of the word· ''Jan-
uary." , . 
( 2) By inserting in the margin of page No. 1 of the Notice 
of Motion for Judgment the following credit: '' (D) Subject 
to a credit of $183.05, said sum being the net proceeds re-. 
c_eived by the Plaintiffs from sale under enforcement of a 
deed of trust on the 8th day of July, 1950. '' 
(3) By inserting in the margin of page No. 3 of the Notice 
of Motion for Judgment the f o~lowing credit: '' (D) Subject 
to a credit of $183.05; said sum being the net proceeds re-
ceived by the Plaintiffs from sale under enforcement of a 
deed of trust on the 8th day of July, 1950.'' . 
And whic4 said amendment~ ,are ~ccordingly this day made. 
C. L. 0. Book # 16, Page 425. 
Enter ,this order this March 29, 1951. 
F. W. SMITH, 'Judge . 
• • • 
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.. · ORDE-R (MOTION FOR JUDGMENT) .. 
This day came the plaintiffs by counsel, and also the plain-
tiff Max Turk, in person and the defendants also appeared. by 
counsel. And .A.dam Thomas and Basil Thomas, two of the 
defendants also appeared in their own proper person. And 
issue ·being joined on the pleadings heretofore filed in this 
cas·e, _ thereupon came the following jury, to-wit: Dewey 
. · Crockett, Ira Elswick, Boyd Fowler, Monroe· Baldwin, Roy 
Rasnake, Lawson Matney and Albert Farmer, who were 
· selected and summoned as provided by law and sworn to· well 
· and truly try and a true verdict render on the issue joined 
· between the plaintiffs and the defendants according to the law 
and evidence. And after the introduction of the evidence, the 
defendants, by counsel, moved the Court to strike orit the evi- · 
dence, and after hearing argument on said motion, the Court 
doth sustain same. The ·-counsel for the plaintiffs, objected. 
~ -~-----·------
Max 'Turk, et als., v. Le·ster L~Je Clark, et ak n 
:and .excepted to the ruling of the Court .. · It is, ther.ef ore, con-
sidered and ordered by the Court that the defendants· do re-
cover of and f.rom the plaintiffs their costs in this behalf ex- , 
pended~ It is further ordered that this. case be left from the 
decket. 
F. W. SMITH,.Judge.. 
A Copy-Teste: 
JENNINGS L. LOONEY, Clerk9 
.. • • • • 
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NOTICE OF APPEAL AN DASSIGNMENT OF ERRORS .. · 
Notice is hereby given under the provisions of the· Rules 
of the Supreme Court of Appeals of Virginia, Rule 5:1, sec-
tion 4, that application for an appeal will be applied for in the 
above styled case, recently pending- in the Circuit Court .of 
the County of Buchanan, Virginia, and that the following as .. 
'Signments of error will he relied upo_n, to-wit: · 
(1) That it was .erro_r of the Court to hold that the pro~ 
visions of section 55-93 of the Code of Virginia denied and 
prohibited the plaintiffs from recovering a judgment in the 
instant case; 
(2) That it was error of the Court to overrule the plain-
tiffs motion to strike the evidence· of the defendants, and each 
:and every part thereqf; 
(3) That it was error of the ·Court to hold that the burden 
rested upon the plaintiffs to disprove the affirmative defenses 
set up in the pleading of the defendants, and upon which no 
,competent evidence had been introduced; 
( 4) That it was error of the Court to invade the province 
of the jury, and enter judgment for the defendants; 
(5) That it, was error of the Court to strike the evidence 
offered by the plaintiffs and- to enter judgment for the de-· 
fendants ; and · · . 
(6) That is was error of the Court to refuse to enter-judg-
ment for the plai~tiffs in the amount .sued £or in the instant 
case. 
BRANTLEY B. GRIFFITH I 
Counsel for Plaintiffs .... ,: 
12 Supreme Court or Appeals of Virginia 
Received and filed 4th day of June, 1951 .. 
GLADYS KISER, D. Clerk .. 
{on back) 
I certify that on the 4th day of June, 1951 I mailed a true 
copy of this Notice of Appeal and Assignment of Errors to 
Clyde Dennis, Atty. for Defendants. 
·B~ANTLEY GRIFFITH, p. q. 
page 15 ~ STIPULATION .. 
It IS 'stipulated' and agreed by counsel representing the 
Plaintiffs and Defendants in the .case of Max Turk and G. L .. 
Turk, Partners, trading as American Loan Company versus 
Lester Lee Clark, Adam Thomas and Basil Thomas, that since 
the original deed of trust bearing date of the 14th da yof Jan-
uary, 1950, signed by Lester Lee Clark and introduced in evi-
dence in this case has become lost or misplaced from the 
record of the case since the trial of the said case before the 
Circuit Court of Buchanan County, Virginia, that the at-
tached duplicate original of said Deed of Trust may be taken 
and used and given the same consideration for any and all! 
purposes that the original deed of trust would have served 
had it not been lost or misplaced, and without having· set up the 
said ~riginal deed of trust under the provisions of Section 8-
209 of the Code of Virginia (1950}. 
Given under our hands this the 6th day of July,. 1951 .. 
W. CLYDE DENNIS 
Counsel for Defendant&. 
BRANTLEY B. GRIFFITH 
Counsel for Plaintiffs .. 
Received and filed 10th day of July, 1951. 
JENNINGS L .. LOONEY, Clerk .. 
page 16 f This Deed of Trust, made this 14 day of JEQI-
nary, 1950 between Lester Lee Clark residing at 
............... in the City of Council, Va.., State of Virginia 
(herein called Purchaser), and C. A. Bare, Manager, of 
American Loan Co., Bluefield, Virg.inia:, and M. L .. Kammer,, 
. Trustee~ 
:M:a:; Turk, et als., v. Lester Lee Clark, et als. 13 
Witnesseth, that Purchasers do grant, sell,· assign, trans-
fer, set over and convey unto said Trustee the following prop-
. erty located at the said residence of the purchasers to-wit: 
A motor vehicle, complete with all attachments and equip-
ment, described as follows : 
Name of Maker, Ford; Engine Number, 889A02299163; 
Serial Number, none; Style and Model, 899A.; Year, 1948; De-
scription of Body, 2 Dr. Sedan; Other Identification ....... . 
Chattels including household furniture, described as fol-
lows: · , 
In Trust, however, to_ secure to American Loan Company; 
(Seller) (herein called Seller), the payment of the sum of 
Eleven Hundred thirty eight & 20/100 .............. 00/100 
Dollars ($1,138.20) said debt being evidenced by one note of 
even date herewith for said principal sum executed by Pur-
chasers and payable in (Insert number of payments) 17 suc-
cessive monthly instalments from this. elate of (Amt. of pay-
ments) $66.94 each, the first of which instalments is payable 
one month from the date hereof and said .instalments bearing 
interest at' the highestJawful contract rate from the dates of 
their respective maturities. 
. If default shall be made in the payment of said debt, accord-
ing to the terms of said note, or if the Purchas~r shall fail to 
comply with the covenants here of or if a proceeding in bank-
ruptcy, receivership or insolvency shall be instituted by or 
against said Purchasers or their property or if thePurchasers 
shall suffer any process or equity to be issued against them 
or said property, then and from then~forth, the entire amount 
of the said debt, shall, at the option of the Seller, and without 
notice or demand, become due and payable at once,· and the 
possession of Purchasers shall be deemed unlawful, and upon 
written demand by either of said Trustees, or by the holder 
of said note or by their attorney, Purchasers shall deliver any 
and all of said personal property to the person making such 
demand and at any place designated in the demand. Also 
said Trustees, upon being· requested to do so by the holder of 
the above described note, shall take possession of and sell any 
or all of the above granted personal property at public· auc-
tion or private sale, at the option of said Trustees, for the 
best cash price obtainable. Reasonable notice of the time, 
place and manner of sale shall be mailed or sent to the, last 
known address of the Purchasers by either of said Trustees 
or by the holder of the note, or by their attorney and said 
notice shall be the only advertisement of the time, place and 
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terms of sale required. The proceeds derived from such sale 
shall be applied by Trustees to the payment of any amount 
then due on said debt and th~ surplus shall be paid to Pur-
chasers or whomsoever is entitled to same. Should the pro-
ceeds from such sale, when applied as above, be insufficient to 
satisfy said debt, the Purchasers shall continue liable for such 
deficiency. Nothing, herein shall be construed to prevent the 
holder of the above described note from proceeding against 
any of said Purchasers, without first having recourse to a 
sale hereunder. Upon the payment of said debt in full, this 
· Deed shall be released. Purchasers covenant that thev ex-
clusively own and possess said personal property ana"' that 
there is no lien, claim, encumbrance or conditional purchase 
title ag·ainst said personal property except (No exceptions). 
If this Deed includes a motor vehicle, Purchasers covenant 
that they will not remove same from the State of Virginia. 
If this Deed includes goods and chattels other than a motor 
vehicle, Purchasers c.ovenan t t_ha t they will not remove same 
· from the bu_ilding where they are now situated as above set 
out. If this Deed includes a motor vehicle, Purchasers cove-
nant and ag·ree to sign and turn over the certificate of title 
to Trustees and to do any and all things necessary in order 
that the lien or encumbrance created by this Deed of Trust 
may be shown on the certificate· of title, as provided for 
in the Code of Virginia and in case possession is taken by 
Trustees, Purchasers covenant that they will assign in the 
manner provided by the Code' of Virginia and deliver to the 
Trustees, or to any person or persons designated by Trustees, 
a certificate of title to said vehicle sworn to as .provided by 
said law. If this Deed shall include both a motor vehicle and 
other personal property and in the event of the. happening 
of any of the conditions of default as above described, said 
. Trustees, at their option, may .take any legal or other action 
they deem necessary ag·ainst said motor vehicle or against said 
other chattels without in any, way prejudicing their right to · 
take any other action at a later date to enforce the lien upon 
the part of the security against which action has not been 
taken. ' 
Purhasers waive all exemptions. If there be only one Pur-
. chaser named in tl)is instrument, all plural words used herein 
with reference to Purchasers.shall be construed in the singu-
lar.. Every right and duty herein gTanted· to said Trustees 
may be exercised, by either of them. The Purchasers hereby 
acknowledge receipt of an executed copy of this deed of trust 
and certify that all the statements on ,the revei;se side hereof 
are true and complete and are made for the purpose of ob-
l\fax Turk, et als., v. Lester Lee ciark, et a1s. 15 
'taining credit and that no warranties or representations, ex-
press or. implied, are made by the Seller unless endorsed here-
(()n in writing. 
Witnes~ the following signatures and seals:· 
ALDERW.COX 
Customers sign here 
LESTER LEE CLAR~ (Seal) 
........................... (Seal) 
(Husband or Wife) · 
....... ,· ......•...........• (Seal) 
Receiyed and filed 11 day of June, 1951. 
JENNINGS L. LOONE:Y, Clerk. 
Examined 6-11-1951.. 
W. C. D . 
• • • 
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DESIGNATJON- OF PARTS OF RECORD TO 
BE PRINTED. 
You will please cause to be printed each and all of the tran-
script, and the record of the above styled case, and as pro-
vided for in the Rules of the Supreme Court of Appeals of 
Virginia. 
Le ban on, Virginia. 
BRANTLEY B. GRIFFITII 
·Counsel for Appellant~ 
Received and filed 10th day of July, .1951. 
JENNINGS L. LOONEY, Clerk. • 
• • • 
page 4} Openi.llg statements were made bv Mr. Griffith on 
· behalf of the Plaintiff and by Mr. "'Dennis, counsel 
for the Defendants. 
By Mr. Griffith: In view of Mr. Dennis' opening statement, 
I would like for the Court to instruct the jury that they are 
not to receive his statements and consider them as evidence. 
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By the Court: I think they know that the statement of 
counsel is not evidence. Lawyers' will have to be sworn like 
any other witness to make it evidence. 
WHEREUPON, the following evidence was introduced 0111 
behalf of the Plaintiff: 
MAX TURK~ 
the first witness, called by and on behalf of the Plaintiff,. be-
ing duly sworn, was examined and testified as fallows : 
DIRECT EXAMINATION .. 
By Mr .. Griffith: 
Ql. State your name:, please .. 
.A~ Max Turk .. 
Q2. Where do yon live Y 
.A. Bluefield, Vv est Virginia .. 
Q3. What is: your business t 
.A. I am in the. finance business. 
Q4. Are you the same Max Turk~ plaintiff in this case·f 
A. I am .. 
page 5 f Q5. Mr. Turk, h.ow long Ii.ave yon been in tlie 
:finance business t 
.A. About 12 years. 
Qo. I will get yon to state whether or not you know Lester 
Lee Clark, Adam Thomas and Basil Thomas. 
A. I do. 
Q7. I will hand you this piece of pap-er, Mr. Turir, and ask 
you what that is. 
. A. This is a note signed on January 11, 1950, for $1,138.20~ 
payable to the American Loan Company in seventeen equaY 
monthly instalments of' $66.9.4, and it is signed by Lester Lee 
Clark as maker and Adam Thomas as co-ma:ker ancl BasiI 
Thomas as co-mairer. 
QB. Mr. Turk, were those three people present at the ti'me-
tliat note was executed? 
A. They were. 
Q9. Are those the signatures· of those three persons r 
A. They are. 
By Mr. Griffith: If your Honor please,. I would like to in-
troduce this note in ev.idence'.. 
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·wHEREUPON, the note was received and marked "Ex-
hibit Note-Turk Evidence''. 
QlO. Mr. Turk, I will get you to state whether ·or not there 
have been . any credits applied to this note i 
A. T.here have been. 
Qll. Tell the· court and jury what those credits are. 
A. They were credited with a payment of $66.9f 
page 6 } January 14, 1950; $25.00 on February 14, 1950; 
$66.00 on April 17., 1950; and $300.00 on July 8, 
1950, but that $300.00 was the sale of the car and from that 
was deducted the expenses incident to the sale. 
Q12. Was this note sued upon in. this case secured by any 
instrument? · 
A. Deed of trust. 
Q13. I will get you to say whether Qr not the sale you spoke 
of was under the deed of trust . 
. A. It was, it was held on the time and at the place accord-
ing to the notice which was sent to all three of the men, namely, 
Mr. Lester Lee Clark, Mr. Adam Thomas and Mr. Basil 
Thomas. It was held at the time and place indicated in the 
sale notices. 
Q14. Mr. Turk, I will get you to tell the court and jury how 
much is just, due and owing, if any, on the notice which has 
been introduced in evidence. 
A. The amount which is due and owing on this note at this 
time is $806.03, with interest from July 8, 1950, which was 
the date of the last payment, and attorney's fees. 
Q15. Is there anything else you want to state at this time 
relative to this transaction 1 
A. I don't think so . 
. CROSS EXAMINATION. 
By Mr. Dennis : 
Ql. Mr. Turk, with whom was the original sale 
page 7 ~ and contract made? 
By Mr. Griffith: Objected to as irrelevant and immaterifll. 
The suit is on a note executed on the 14th day of January, 
1950. 
By Mr. Dennis : We contend this is one transaction as far 
as the two defendants, Adam Thomas and Basil Thomas, are 
concerned., from beginning to encl 
By Mr. Griffith: If the Court please, this is a suit on a note 
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dated January 14, 1950. There has been no plea und~r oath 
denying the execution of that note and anything that took 
place before that, I think, is irrel~vant in this. matter. 
By the Court: Is this the original holder of the note Y 
By Mr. Dennis : Yes, sir, the original holder of the note. 
By the Court.: I think he may ask him to show for wliat · 
the note was given. 
By Mr. Griffith: Exception. 
. . 
·By Mr .. Dennis: 
Q2. All right, Mr. Turk, with whom was the o,riginal sale · 
made? · . 
A~ The original sale was by Elwood Motors to Adam 
Thomas and Basil Thomas. 
Q3. And you :financed the transaction for the au-
page 8 ~ tomobile sale made on May 20, 19497 
' · A. When you say· you financed it-we purchased 
the original contract and not from Elwood Motors, I assume 
that is what you want. . 
Q4. Do you know the date that you took that over? 
A. It .was ion May 20, .194'9. 
Q5. And what was the unpaid balance at that time that 
.A.dam Thomas agreed to pay? . 
A. The amount that Adam Thomas and Basil Thomas 
.agreed to pay was $1,540.80 .. That is what they had agreed ·to 
pay. the dealer, that was their balance. 
Q6. Do you have the original agreement there that was 
.. made by Basil and Adam Thomas in yoiu file 1 
A. I do not,. I think your clients ha':e it. 
Q7. How many payments were made to you by the two 
Thomas Brothers on that accounU . 
By Mr. Griffith: If the Court please, I object to this line 
of testimony. The note we are suing on is dated January 14, 
1950. 
By 1\b. Dennis:· I will withdraw my question. 
QS. What was the unpaid balance due on the note at tl]e 
time the Thomases came to vou and told vou that thev would 
be unable to carry through the remainder·· of the transaction f 
A. I can't say that they came to me- · 
Q9. Well, did the two Thomas Brothers., Basil and Adam, 
bri_ng Lester Lee Clark to your office! . · 
,. 
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page 9 } . A. They did. 
QlO. What negotiations were then carried on be-
tween you and Lester Lee ClarkY 
A. The Thomases brought Clark up, who I understood to 
be their cousin, and said he wanted to buy the car and they 
wanted to sell. him the car and they wanted to know if we 
would accept a new deed of trust and a note in Clark's name 
and them endorsing and I said we would accept such a no.te 
and deed of trust, and that detail was worked out. . 
Qll. How well did you know the Thomas Brothers Y 
A. No better than I would no our .other clients. 
Q12. l)on't you know that. the Thomas boys are very un-
learned and don't know much about transaction business! 
A .. Do you mean they neither would know how to sell a carY 
Q13. Can either of them read or write? 
A. Yes, so far as I know, they have written their names and 
they have talked to me a number of times. , 
Q14. Adam Thomas bas more education and intellect than 
the other one, doesn't he f 
A. I think they are both intelligent men. 
Q15. Do you mean Basil Thomas can sign his name? 
A .. Oh, yes, sir, I have his signature, would you like to see 
iU . 
Q16. This has been introduced in evidence.: how much was 
the transaction as made on January 14, 1950, by. that I mean, 
what was the amount of the finance contract? 
. · A. On January 14, 1950, the amount financed for 
page 10 } Clark, endorsed by the Thomases was $1,138.20. 
· Ql 7. Do you have the original coriditionnl sales 
agreement with you Y 
A. I do not,· and I don't think there ever was an odginal 
·conditional sales contract. 
Q18. Where is the original of this paper (note) Y 
A. Laying over here. . 
Q19. I hand you a deed of trust or conditional sales con-
tract, as I call it, dqted the 14th day of January, 1950, between 
Lest~r Lee Clark, of Council, Virginia, and American Loan 
Company, of Bluefield, Virginia, and will ask if that is the 
agreement made at the time of the last transaction Y 
A. This is the deed of trust that Lester Lee Clark gave to 
the American Loan Company on what you term the last trans-
action on January 14~ 1950, and this is the one that was given 
simultaneously with the note which we are ·suing on in this 
case, which was signed by Clark and both Thomases. 
By the Court: That was given to secure tlie note? 
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.A. The deed of trust, sir, was given by Clark on the car 
and the note was given at the same time to further secu~·e the 
payment, since the car wasn't worth anything near the amount 
of the note. 
By Mr. Dennis: 
Q20. What was the deed of trust given fort 
A. The deed of trust was given on the automobile as part 
security and the note was signed by the co-makers 
page 11 ~ as additional security. Clark gave the deed of 
trust because the Thomases conveyed title to him 
and then he gave us the deed of trust note to get a loan on 
this car. 
Q21. The Thomases conveyed all their interest in the Ford 
automobile at the time this agreement was made and entered 
into! 
A. Yes:r they signed the title of the car to Clark. 
Q22. Then Lester Lee Clark executed this agreement t~ 
yon! 
A~ Yes, and executed the note. 
Q2~. And he is the sole assignor of the trust deed-Y 
A. Yes, sir, of the trust deed since the car was solely in 
his name. 
By Mr. Dennis: We would like to make this: as a part of the 
evidence in this case. 
WHEREUPON, tI1e deed of trust was introduced in evi-
dence, marked Exnibit Deed of Trust. · 
Q24. Do you know the address of Lester Lee Clark 6l 
A. You mean right now f 
Q25. Yes, sir, or at tbe time tllat agreement was executed T 
A. I only know what the address that Clark gave us on his: 
application and on our papers. The address l1e .gave us was 
Council, Virg·inia., I don't know where he is right now. 
Q26. What is the address of the Tltomas Brothersf _ 
A. At the time of this transaction the ThomaR brotllers-
Iived at Red Jacket, Virgfoia, I don't know,··wouldnrt swear 
where they · are now, I think they are all living· in the same 
places but I am not snre. 
, Q27. Did you give any notice of default Iiaving 
page 12 } been made by Lester Lee Clark, to the Thomas 
'brotnersf 
. .A. Yes, sir, a numoer of times·. 
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Q28. To what address did you send· that notice Y 
A. To Red Jacket. 
Q29. Were any of those notices ever delivered 7 
21 
A. Yes, sir, putting it this way, the only notices we ever 
got back were the notices of this sale, and the other corre-
spondence regarding making the payments as they agreed to 
were not returned and I assumed they got there, the last one ' 
on the sale came back. · · 
Q30. To what Red Jacket did you send that notice! 
A. To Red Jacket, Virginia1 I think it was. Q31. You are sure that is 'the address to which you mailed 
their notices? 
A. No, sir, just a moment., let me check it. 
Q32. All ~ight, sir. 
A. It was Red Jacket, West Virginia. 
Q33. Now, on this original tran~action between the Thomas 
Brothers what was the address that they used at that time? 
A. When they bought the car the addresses with the dealer, 
is that what you mean by the original transaction Y 
Q34. Yes. · 
A. The Thomases used Red Jacket, West Virginia. 
Q35. Mr. Turk, now didn't they use Drill, Virginia f Do 
you have a statement from them in your file! 
A. I have a 'statement that Adam Thomas gave me. 
Q36. I would like to have that. Who prepared this buyer 
statement? 
page 13 } A. The dealer prepared it and it was signed by 
Adam Thomas. 
Q37. Now, in this statement, didn't they give their former 
address as Drill, Virginia T 
A. Yes, they g·ave their former address as that, they did 
say they formerly lived at Drill. 
Q38. And didn't that state rig·ht there that they were living 
with their wives at Drill, Virginia¥ 
A. Certainly not, that says that tl1e parents or mother, 
Gracie Dye.,. who lives at Drill, Virginia, but both of the 
Thomases are grown men, they are not ~taying with their 
mother. They were working at Red Jacket and they ~till do 
is my impression. · 
Q39. Who prepared this bµyer 's statement f 
A. The mother company as well as I recall. 
Q40. Did you ever !!ive them any notice at Drill, Virginia, 
that you were proceedin~ to sell? -
A. Never did and all the correspondence I .have had and 
sending their credit back to them, I never knew and don't 
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know that they lived at :Prill, Virginia, if they did they mis-
represented it to us. 
Q41. Did you get a return of the notice that you had sent 
them that you were going to proceed to sell the. automobile 1 
A.. We got a registered receipt from the man that made the 
debt, Lester Lee Clark, the man whose car we were selling, 
and we had sent notices to both Basil Thomas and Aclam 
Thqmas, they were returned and here are the returned lette1·s · 
with the notices in them. 
11age 14 } Q42. And the postmaster· has. marked unknown Y 
A. That is right. . 
Q43. So they did not get any notices that you were proceed-
ing· to sell the. car? 
A. They did not, because if they had moved to New ·York we 
.wouldn't have known it. All, we did, we sent the letters to 
their addresses, we didn't know any different address, but it 
is my information that is their address today. · 
Q44.' You have had other transactions with Basil. Thomas 
other than this transaction, have you not Y 
, .. By Mr. Griffith: Objected to~ as immaterial. 
A. I don't believe that we ever had anv other transaction 
with him. .. . 
Q45. Didn't you have a transaction with Basi~ Thomas 
when you made a loan to him of $725.00 on a Hudson automo-
bile, and after he turned in his old car., the note was for $500 
and he paid $100, left $400; he ·paid $200 then you repossessed 
his furniture and sold it and you also repossessed his automo-
bile and sold it for $295.00, making you collect more than what 
the original amount was, and still have an attachment against 
his wages at Keen Mountain Y 
. By Mr. Griffith: If your Honor please, we object to that, 
irrelevant. . 
By the Court: Sustained, that is another matter, another 
automobile. 
By Mr. Dennis: 
page 15 } Q46. In that transaction, didn't he give bis ad-
dress at Drill, Yirginia Y 
By Mr. Griffith: We object-
By the Court : Sustained. 
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By Mr. Dennis: 
Q47~ Haven't you corresponded with him on other occasions 
.and· addressed him at Drill., Virginia¥ , 
A. So far as I know we have never· had another loan with 
him; that is my recollection and I am positive I never took 
his furniture or repossessed the car. I think you haye some 
other firm in mind. 
Q48. You are the American Loan Company t . 
A. That is right, and I think this is the only loan we 
handled for him and we are sorry we have handled this one. 
Q49. How much did you sell the automobile for that is rep-
:resented in this transaction? 
A. This car brought $300 at the sale. 
Q50. Do you· have an idea who purchased that automobile 7 
A. Yes, sir, I have an excellent idea. 
Q51. Who w~s that¥ 
A. American Loan Company. 
Q52. vVhat was tl;ie expen~es that you have ·amounting to 
$116.95 ! . . . . 
A. They are the cost of repossessing it, storing it, the cost 
of the sale, I don't remember., I think those were itemized; and 
expenses that were necessary to get the car up 
page 16 ~ there, I mean there were a lot of problems with it, 
that is why they didn't want to make the payments 
-left rear fender broken, right front fender was gone, up .. 
holstery in bad shape, and there were gas tickets nec~ssary 
to pay for bringing the car up, attorney to pe paid for rep-
resenting the trustee, trustee's · commission,' cost of storing 
it and cost of sending down to get it .and bringing it back up 
to Bluefield, Virginia. There were the usual expenses inci-
dent to a repossession and there were actual sums that we 
11ad to pay out to get the car and to have the car sold. 
Q53. And that amounted to $116.95! 
A. Yes, sir, it was filled out. 
Q54. Where was the car stored during the time that you 
were waiting to sell it 'I 
A. In a garage in Bluefield, Virginia, according to mv recol-
lection. .. 
Q55. How long was it stored there f, 
A. From the time it was repossessed up to the time of the 
sale, it was stored from May 25, 1950, to the 8th of July~ 
1950. 
Q56. Now what were the charges for that storage? 
A. I think they were $1.00 a day. 
Q57. Was that your garage? · 
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A. No, sir, that is the customarv storage charges. 
Q58. Were either Lester Lee Clark, Adam Thomas or Basil 
Thomas present at the sale! . 
A. Not according to my information. 
page 17 } Q59. Were there any other bids received on this. 
car other than the one·! . 
A. There were so far as I can tell from what the attorney 
for the trustee told me, I wasn't present· either but my in-
formation is there were other bids. . 
Q60. We object to what your information is unless. yon know 
for certain Y 
- A. I don't know, I wasn't present. 
RE-DIRECT EX ... UHNATION. 
By Mr. G;riffith : 
Ql. You say yon know the defendants in this .casef 
A. Yes, sir. 
Q2. Did they approacl1 you in regard to financing tliis 
transaction Y 
A. You mean this last one when they wanted to turn the 
car over to Clark t 
Q3. Yes. 
A. They did. 
Q4. They knew enong·h about busines:s to come to you then t 
A. Oh, yes. 
. Q5. Now, Mr. Turk, I' will get yon to state wI1ether or not,. 
· to your knowledge, notice of. this .deed of trnst being enforced 
was sent to the defendants m tlus case f . , 
A. It was, I have tl10 returned receipt from Clark, I 
wouldn't say that they got the letters, because we got them 
back., that is from the Thomases. 
page 18 ~ Q6. Were the notices sent to them at their last 
known addresses T 
A. Yes, sir. 
By the C'onrt. 
Q. What was that addressf 
.A. Red Jacket. 
By Mr. Dennis: Red Jacket, ·Virginia. 
By 1\fr. Griffith :- . 
Q6. Mr. Turk, I hand you a receipt here and ask you what 
that is for. 
A. This is the notice mat went fo the owner of" the car !fr~ 
' 
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Clark, and this was receipted by Mr. Clark; this is the notice 
of sale, he signed for the letter on June 27, 1950, and this was 
signed for by him at Council, Virginia. 
Q7. What was contained in the letter he signed forY 
A. This was the notice of the sale, actually we didn't have 
to send notice to the 'rhomases. 
QB. Did the Thomases have anything to do with the deed of 
trust? 
A. They did not, they were just on the note as co-makers, 
they agreed originally to pay if Mr. Clark didn't. 
By. Mr. Griffith: Vl e desire 'to introduce this receipt, 
marked '' Exhibit Receipt''. Whereupon same was reeeived. 
and so marked. 
Q9. Mr. Turk, who was ma,dc trustee in the deed Y 
A. Mr. Baer and Mr. Cameron. 
· QlO. I will get you to state who prepared the no-
page 19 ~ tice of sale and took care of the matter of mailing 
notices, etc. for the trustee. 
A. It was handled by Mr. Jerome Katz, in Bluefield, -be is 
the one that prepared the notices and sent them out; he is an 
attorney that has been practicing for about 25 years in Blue-
field. 
Qll. Do you know that he had authority to act for the trus-
tee-do you know of your own personal knowledge 1 
By Mr. Dennis: We object. 
By the Court: He may answer if he knows. 
A. Yes, sir. 
Q12. Mr. Turk., I will µ:et you to state what was the condi-
tion of this automobile after being repossessed. 
By Mr. Dennis: ·we object, irrelevant and immaterial. 
By the Court: I don't Ree t]1e materiality as to the condi-
tion of the car; you might ask him for the amount he sold 
it for. 
By J\fr. Dennis: He said it sold for $300.00. 
By Mr. Griffith: I thought it relative to show the condi~· 
tion of the car and the amount of the bid he received. 
By Mr. Dennis : If you will let me show the 
page 20 ~·whole price of the car and the short time that they 
· bad it, I will withdraw my objection. 
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By the Court : If the amount is not disputed-
By Mr. Griffith: I will withdraw the question. 
Q13. Mr. Turk, is there anything else about this transaction 
you would like to tell tl~e court · and the jury Y . 
A. The only thing I might say is, it has· been a long time 
,and these three men haven't made any attempt to pay any-
thing and that is the only !eason we are before you, we 
thoug·ht we might have a chance, to g·et our money. 
Bl the Court: How did you get possession of the car 7, 
.. 
A. We sent a man down to their home, as a matter .of fact 
we sent two men down there and thev went down there in a 
car and one of them drove the other "car back. . They had to 
go several times and they gave them the car and they drove 
it back. 
RE-CROSS EXAl\UNATION. 
Bv· Mr. Dennis: 
.. Ql. Did you have any legal process executed upon th~se 
parties for the delivery of the car to you 1 
A. You mean did we bring a suit to get possession? 
Q2. That is right. 
A. No, sir, don't think we bad to. 
Q3. Did Lester Lee Clark voluntarily turn it over to you? 
A. He did. 
_ page 21 ~ Q4. Did you notify the Thomases he had done 
thatf · 
. · A. Oh, yes, a number of times. 
Q5. Didn't you say a while ago tbe notices came back Y 
A. No, sir, I said we sent them a number of notices and 
the only one that came back was the one of the sale. 
Q6. You stated this, that you had mailed notices to Red 
Jacket, Virginia? 
A. No, sir. 
QlO. That states Red Jacket, Virginia, does it not? 
A. Red Jacket, Virginia. 
By Mr. Griffith: We object to this line of questioning. It 
fa irrelevant whether or not the notice was sent to the 
Thomases., the only notice necessary under the deed of trust 
was to Clark and that was done. 
,.,. 
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ay Mr. Dennis: Our contention is that this transaction 
·was ·a condition-· they were COD?,pletely released. 
By Mr. Griffith: If the Court please, this suit is on a note 
and there was no denial under oath of the execution of that 
note. · 
By the Court: This original proceeding was on .a warrant f 
By Mr. Dennis: Yes, it was on a warrant. 
Witness stood aside. 
page 22 ~ J.A.CK ALYSON, . 
the next witness, called for an¢! on behalf <>f the 
Plaintiff, being fir.st duly sworn, was examined and testified 
.as follows: 
DIRECT EXAMINATION. 
By Mr. Griffith: . 
· Ql. State your name, please. 
A. Jack Alyson. 
Q2. What is your occupation T 
A. Manager American Loan Compa1;1y. 
Q3. Is that the company who is plaintiff heref 
A. That is right. 
Q4. How long have you been working for the American 
Loan Company? 
A. Since June 12, 1950. 
Q5. Were you present at the time of the execution of the 
note introduced in evidence in this case by Lester Lee Clark, 
.Adam Thomas and Basil Thomas Y · 
A. In the execution of the note, no. 
Q6. Were you with the company at that time! 
A. No. · 
Q7. I will get you to state whether or not you were with 
the company at the date this automobile in question was. 
'Sold Y 
A. I was. 
Q8. Did you attend that sale t 
A. I did. 
Q9. I will get you to state whether or not it was at public 
auction! . ' 
A. It was at public auction. 
page 23 ~ . Q10. And you were present at that sale? 
A. That is right. 
Qll. Who cried off that automobile at the salet 
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A. Mr .. Jerome Katz. 
Q12. Were there any bids other than that hy your company f 
. A. There were two bids prior to mine. 
Q13. What bid did you put in, Mr. Alyson Y 
A. $300.00. 
Q14. Was that bid in behalf of the American Loan Com-
pany! · 
A. That is right .. 
Q15. Was there any bid received higher than that bid? 
A. To the best of my knowledge, no. · 
Q16. Did Mr. Katz announce the sale closed after you bid t 
A. That is right .. 
Q17. Mr. Alyson, were there any other persons present at 
the time in the vicinity of where the sale was being conducted t 
A. Yes, sir. · 
,,Ql8. Did they have an opportunity to bid on this automo-
bile! 
A. That is right and they did. 
Q19. In your opinion was $300 a fair price for thii::r auto-
mobile! 
A. That is right. 
Q20. Do you know whether or not any notices- other than 
those introduced in ~vidences were given at that sale! 
A. There.were notices posted, I saw one on a telephone pole 
in front of the City Building, Blue:fielcl, Virgfaia. 
CROSS EXA!ITNATION. 
By Mr. Dennis : 
page 24 ~ Ql. Mr. Alyson, you say yon went with tl:Je firm 
in J" une., 1950 T 
A. That is right, J nn.e 12. 
Q2. And you were present a:t the sale f 
A. That is right. · 
Q3. You were bidding for the American Loan Company f 
A. That is right. 
Q4. Yon made one bid of $300.001 
A. , That is right. 
Q5 .. Who made the other two- bids f 
A. I didn 1t take their names. 
Q6. Were they connected witn American Loan Companyr 
A. No. 
Q7. What were their bid~?' · . 
A. I tliink one was $100 and $200; tli.ere were three bids of 
$100, $200 and the other $300~ on the· car upon which the 
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American Loan Company made a loan to Lester and the 
Thomases The loan was for (interrupted) 
By Mr. Dennis: We object. . 
By the Court : There is no dispute as to the amount of the 
note. 
By Mr. Griffith : That is all. 
Witness stood aside. 
By Mr. Griffith: ·we r~st. 
page 25 ~ Mr. Dennis: I would like to be sworn, since my 
clients are not here. 
WHEREUPON, counsel for the defendants introduced the 
following evidence on their behalf: 
W. CLYDE DENNIS, 
the first witness, being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Dennis: I haYe known each one of these three par-
ties for the past two years, the Thomas boys have always 
lived at Drill, Virginia; they have got their mail at Drill, 
Virginia, they lived in Buchanan County but got their mail at 
Drill, and there is no Red Jacket, Virginia,. at all. 
By Mr. Griffith: If the Court please, I would like to object 
to Mr. Dennis' statement and ask the court to instruct the 
jury to disregard it because it is irrelevant and immlJ_terial; 
because the Thomases are .not parties to this deed and under 
the· terms of the deed of trust, there is no necessity to send 
them notices of any sale, and what their addresses are is 
wholly immaterial in this case and, therefore, I think it would 
have no bearing at all on the case. · 
Witness stood aside. 
page 26 ~ Bv the Court: I would like to ask Mr. Turk a 
question before passing on that. 
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having heretofore testified, again· resumed the stand ancl testi~ 
:tied as follows : · 
·By the Court: 
Ql. Mr. Turk, who mailed the notices to Lester Lee Clark 
of the sale of this car? 
A. Mr. Katz did and I was with him at the time he mailed 
it. . 
Q2. Who is Mr. Katz? 
A. Mr. Katz is tb,e attorney for the trustee; he is a prac-
ticing attorney in Bluefield; he is a City Attorney. now; he 
'bas been prosecuting attorney; been attorney in Bluefield 
twenty-five years; he is the attorney who ,attended to the 
preparation of the notices for the trustee and sendh~g the 
notices and conducting the sale. . 
Q3. Do you say you were present when he mailed it T 
· A. Yes, sir, he and I used to practice law together. We are 
pretty good friends, and he asked me to come up and check 
the notice and see it was all rig·ht, and I checked it and we 
went out to lunch according to my recollection, and he dropped 
. it in a box as we went to lunch. · 
'Q4. Do you mean it took two of you to mail it? 
· A. No, sir, we were going across the street to eat. 
Q5. I just wanted to know how you happened to go along 
to see it mailed. . · 
A .. It is simple, your Honor, we checked :it and· 
page 27 ~ we had it on OUR MINDS AND he just took it 
along and dropped it in the mail box on the corner, 
rig·ht across from his office. 
Q6. When was the date of tlie salef 
A. The date of the sale was that spe9ified in the notice and 
it was on the 8th day of July, 1950. 
Q7. That was the date of the sale? 
A. Yes, sir~ the date that was specified in the notice. 
Witness stood aside. 
By Mr. Dennis: I still move the court to ~ive me an op-
portunity .to @:et these bovs present at this. hearing, I think I 
can get them here this afternoon. 
By l\fr. Griffith: I object to that, Mr. Dennis announced 
_ready. They have bad since the February term of court to 
get ready, and be announced ready this mornin~. 
By Mr. Dennis-: I was not .ready~ but under the circum-
Atances I agreed to proceed. 
,. 
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By Mr. Dennis: I would like to see the Court in chambers. 
I 
WHEREUPON the following proceedings were had in the 
:absence of the jury: 
By Mr. Dennis: We move to strike the plaintiff's evi-
dence.· 
page 28 ~ By Mr. ·Griffith: We object to he ~otion macle 
, · by the defendant in this ease, and our position, 
your Honor please, is that Section 55-93 h.as ~bsolufoly no 
beariI1g whatever upon this case, due to the fact that Section 
55-93 of the Code of Virginia; 1950 Code, applies only to con-
ditional sales contracts, where there is a reservation of title 
or to vendors or sellers lien where tbere is·a reservation of a 
lien on the title of a car or personal property sold. This sec-
tion of statute specifically state~ that there must be a lien 
-0f title reserved. In the case in question here, there i~ not a 
reservation of title, there was a complete novation of any 
reservation of title which might have taken place at the time 
they purchased from Elwood Motor Company. Both legal 
and equitable title at the time was in Lester Lee Clark. There 
could not possibly be a reservation of any lien. "Wbat he did 
was to give a dee'd of trust to secure a note. .I would like to 
state further that there is a recognized distinction between a 
conditional sales contract where a title is retained and a debt 
where .a title passes absolutely to the vendee, as in this· 'cnse, 
.-with a deed of trust back. I would like to point out to the 
court that if a chattel mortgage had been given .in this· case, 
I don't think there would be any question but that this mort-
gagee could go into court ahd foreclose tl1at mortgnge ac-
cording to the original mortgage. The American Loar{ Colll· 
pany has in this caRe followed the terms of the 
page 29 } deed of trust.~ which is· a sale without a court pro-
. ceeding. I submit to the c.ourt that this statute has 
nothing whatever to do with thh1 debt, especially whr1re you 
have had a. complete novation of the ,qiv-en in the transaction. 
He .is i:i.ot the vendee of the automobile from the g-arage. · 
By Mr. Dennis : This is nothing but a continuing transac-
tion from the first to the second transaction. It is nothing 
in the world buJ financing proposition of the original sn1e and 
is a continuing act and would have to be g·overned and 
1
bound 
by the laws of the State of Virginia. 
By the Court: Who sold it, who sold iU . 
By Mr~ Griffith: If the Court please, the original sale was 
made by Elwood Motor Company. 
By the Court: No, I mean who sold the car. 
I,. 
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By Mr. Griffith: It was sold by Mr. Katz, who is also ari at-
torney· in Bluefield. 
·By the .Court: Who is Mr. Katz, is he attorney for Ameri-
can Loan Company! · 
By Mr. Turk: He is one of our attorneys but in this case 
he was acting for the trustee. 
page 30 } By Mr. Griffith : The deed of trust specifically 
says an attorney, and a person can employ an at-
torney to act· for. him. · 
By the Court: Well, Mr .. Katz was the attorney who mailed 
the notices for you Y 
By Mr. Turk: That is rig·ht, I was along with him. 
-By the Court: \Vhen I say you I mean the American Loan 
Company, he was the attorney who mailed the· notices for 
you! 
· By Mr .. Turk: He was tlle attorney, your Honor, that mailed 
the notices and I was in his office,-we used to practice Jaw to-· 
getb,er-He was acting for the trustees iµ this instance. 
By the Court: vVas Mr. Katz employed to represent you i_n 
this matterf . 
By Mr. Turk: No, sir, he was representing the trustees. 
By the _Court : Well, this notice says Katz & Katz, it rloesn 't 
· show whom they were representing or anything abont it, 
By Mr. Turk : If it will clarify in your mind, I have an 
affidavit which could not be introduced in evidence but it wilI 
convince you Mr. Katz was representing the trustees. 
page 31 f CROSS EXAMINATION .. 
By Mr. Dennis: 
Ql. Was he representing you in any way in this transac-
tion Y · 
A .. He was not, if the car had beeil rep.ossessed that would 
.have been different, the American Loan Company's only in-
terest. was to get whatever money the car brought at the sale. 
By the Court : 
. Q. Did the .American Loan Company finance this car when 
it was purchased from Elwood Motors! 
A. American Loan Company purchased the contract from 
~Iwood Motors; Elwood Motors sold it and we purchased the 
~ontract from Elwood Motors._ · · 
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By Mr. Dennis: 
Q2. And th~ purchasers were Adam Thomas and Basil 
Thomas who bought the car f 
A. Yes, sir. . 
Q3. And they purchased the car from Elwood Motors and 
you financed it and took an assignment of the conditional 
sales contract? 
A. No, sir, we took an assignment of the original deed of 
trust. 
Q4. Well, you call it an original trust deed, but 
page 32 } whatever security it was, you took the assignment!' 
A. Yes, sir. 
Q5. It was one similar to this one you have offered in evi-
dence? 
A. Yes, $ir. 
Q6. Then when they forfeited, you rescinded itY 
A. No, sir. 
Q7. How did you get it? 
.A. Well, you see Thomas said he wanted to get enough 
money to buy this car, w~ did not transfer the car title to 
him, the Thomases who had the title transferred it to. 
Q8. I know but when the Thomases defaulted, you say they 
transferred the car then to Lester Lee ClarkY 
A. That is right. 
Q9. They couldn't transfer it, however, unless you agreed 
to it because y0u were the holder of the deed of frusU · 
A. That is right. 
QlO. So you took another deed of trust on the car in Lester 
Lee Clark's naineY . 
A. We loaned Lester Lee Clark enough to pay off the other 
obligation, that cancelled it, we marked it paid and gave the 
paper back to the Thomases. And this new loan we had a 
note signed by Lester Lee Clark as maker and by Adam 
Thomas and Basil Thomas as co-makers. 
Qll. You didn't release your original deed of trust, which 
had been assigned to you from Elwood Motors until this sec-
ond deed of trust -had been executed, did you, 
page 33 } A. We released it when the other one was taken 
and the money was paid over on it, the transaction 
was handled simultaneously. 
Q12. I say you didn't release your :first deed of trust on the 
car until this second one was executed and the money obtained 
on itY 
A. No, we didn't release it until we got our money any more 
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than we would have if he had gone somewhere· else and got 
the money. · . . · 
1 
• Q13. In other words, you made Lester Lee' Clark, the pur-
chaser of the car instead of the Thomases f 
· ·A. No, sir, we didn't make him, that'was their idea, he 
wanted to be the purchaser of the car. 
Q14. Well, you made the arrangement for him? 
A. Oh, no. 
Q15. Didn't you :finance it for him? 
A. I did1;1 't arrange anything with the Thomases, the 
·Thomases brought Lester Lee Clark up there and said he 
wanted to arrange to buy the car. 
Q16. I know but they couldn't do it unless you agreed to it f 
A. Agreeing to it and making the arrangement are two dif-
ferent things. 
Q17. Well, who filled out the papers for the transfer! 
A. My office. 
Q18. Well, as a matter of fact all they did was sign the 
papers that 'you handed out for them to sign T 
A. They did something far more important, they 
page 34 } came up with another man whom they said wanted , 
to buy the car, and they wanted to get the transfer 
made. · · · 
Q19. I don't mean.that you made them do it, I mean that 
you took part in it, it was done among all of you T 
A. When the three were up there, and they agreed to pay 
it if he, Lester, didn ;t, and that is when I agreed to do it. 
Q20. It is your contention now that Lester Lee Clark is not 
the purchaser and you let him have all the money to purchase' 
·iU 
'.A. 0, yes, but we let him have it on the basis of two things. 
Q21. He didn't have any· money on him? . 
A. He paid abo1.1t $50 or $100 at the time, he paid a certain 
amount of money. I don't recall the amount but I can check 
· it, I think it was the amount of one payment. 
Q22. Didn't you do that just so you could claim that this 
was a deed· of trust and not a sale to Lester Lee Clark f 
.A. No, sir. 
Q2~. Why did you have the deed of trust and refer to it in 
the deed of trust o~ Lester Lee Clark's if he wasn't the pur-
chaser? 
A. I say very definitely he is the purchaser from the 
Thomases; they owned the car and sold it to him and he pur-
chased it. · 
~ 
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'Q24. ~nd. you financed it for them? . 
35 
A. For Clark, yes, sir, and our security was the deed of 
trust on the car signed 'by Clark. . 
.. Q25~ With the right to reposses the car, if def aw.t wa~· made 
m the payment for same! . · · · 
A. Yes, you have that right in all debts. _ . 
page ·35 ~ Q26. Well, you a.re a lawyer, now I want to· as~ 
you this, wasn't that in effect just using Lester Lee 
Clark's name and you were :financing the t}iing Y · 
A. Oh, no, I don't know the impression you ha~ gotten 
from the evidence; . · 
Q27. You k,new how it was done and before you took this 
deed of trust, Lester Lee Clark didn't own the. car, he signed 
this deed of trust before he ever became the owner? · · 
A. The title was assigned by the Thomases to·: Lester Lee 
Clark, surely we wouldn't let him have the money if he dj.dn 't 
own the. car; the State Roads Commission will show that this 
title to the car was in Lester Lee Clark. Clark did admit that 
he had been driving the car:-there is no doubt but Clark a~ 
tually owned and used this car, we repossessed it from him, 
I think about six months he drove that car· every day so far 
as I know. · 
Q28. Who is this Mr. C. A. Baer, or" the American Loan 
Company, Bluefield, Virginia? . . 
A. C. A. Baer is a man that lives in Bluejj.eld, or did live 
· in Bluefield. 
Q29, It says, of the American Loan Company. 
A. Yes; sir, he was assistant manager of the offices in Blue-
field at that time. · 
Q30. And Katz and Katz, in giving this notice and in have 
the sale;made, they .were representing C. A. Baer and M. L. 
Cameron, Trustees? · 
. A. That is correct, sir. 
page 36 } Q31. Well, is this American Loan Company· a 
· corporation, partnership or company!_ · · 
A. It is a partnership, composed of myself and my wife. 
Q32. Well, Mr. Baer was president? 
A. Assistant manag·er. 
Q33. He was an official of the company, he was your agenU 
A. He was my agent for anything he did within the scope 
of bis employment, yes, sir. 
Q34. Well, when l1e was trustee in this deed of trust, he was 
also your assistant manager· at the time? · · 
A. No., sir, he was my assistant manager, he had no interest 
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whatsoever in American Loan Company; it didn't make any 
difference to him personally, he got his salary. 
Q35. And at the· same time he was assistant manager for 
the company Y . 
A. Yes, sir .. 
Q36. And sold the car for the company as a trnstee Y 
A. Mr. Katz sold the car as attorney for the trustees. 
Q37. He was one of the trustees Y . 
A. Yes. 
Q38. As one of the trustees, he was also your assistant man-
ager at the same time f 
.A. That is correct, he was assistant manager with no in- . 
terest whatsoever with the profits or losses of .American Loan 
1Company. . 
Q39. Well, he was employed by the American Loan Com-
panyf 
A. That is correct but again I say while he was employed it 
· · made no difference to hlm in his salary whether 
page 37} the car was sold or whether it was not sold from 
, them or whether anybody else made payments or 
didn't m,ake them. 
By the Court: I will def er action on this motion. I thought 
the defendants would come in before the case was submitted 
or rather before the trial. · 
· ·By Mr. Griffith: If the Court please,. I would like to make 
a motion in the absence of the jury. I would like to make an 
objection to the granting of time for J\fr. Dennis to get. his 
witnesses here. At the beginning of the trial he announced 
he was ready and after we had intr.oduced our evidence, he 
went on the witness stand and testified, and we made a motion 
to strike the testimony of the defendant, and I think the pro-
cedure is rather unorthodox. 
. By Mr. Dennis: I didn't say I was ready, I said '' if you 
insist upon a trial, I will have to go to trial without them,'" 
it was not with consent or agTeement, but with duress. 
By tbe Court: I don't want to take undue advantage of the 
defendants. 
By Mr. Griffith: I would like to state in 'View of the corirt's 
ruling on the question and I believe the court ruled to proceed 
with the trial with what Mr. Dennis had and I think it is ir-
regular to stop in the middle of the trial and let Mr. Dennis 
come along now and-
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page 38 } By the Court: I didn't rule on the motion to 
strike but I will give him a reasonable opportunity 
to get the witnesses for the defendants or for the defendants 
to appear. 
By Mr. Griffith: Exception. 
(Lunch hour.) 
AFTERNOON SESSION. 
l:30P. M. 
By Mr. Dennis: l\Iy parties haven't come yet. 
,(After some delay, Defendants, Adam Thomas and Basil 
Thomas, appeared in court, at which time Mr. Dennis an-
nounced he was ready to proceed.) 
By Mr. Griffith: If the Court, please, at this time I would 
like for the record to show the time court adjourned for lunch 
and the time of convening; and further show the purpose of . 
the delay in proceeding, that purpose being to give the defend-
ants opportunity to procure the appearance of the two de-
·fendants in this case, who apparently made no attempt to be 
here this morning when the case was tried and to object, to 
this action of the court in permitting this delay and we feel 
it is highly ii-regular procedure and prejudical to 
page 39 ~ the plaintiff's case, and we would like to except to 
the ruling of the court in this matter. 
By Mr. Dennis: I gave these boys notice of when the case 
was coming up but one of the boys has since moved to Coun-
cil, Virginia, and the other boy is still at the same address, 
and he says he even called for mail just day before yesterday 
and that he hadn't gotten that letter yet. I appreciate the 
delay given me to g·et these boys here today, but the telephone 
commission at Keen Mountain, where they work, was down 
and that is the reason for the delay. They had to send in the 
mines for them. 
By the Court: All right. · 
t 
(Court recessed for- lunch at 12 :25 P. M. and it ts now 3 :00 
P.M.) 
By Mr. Griffith: With the court's permission I would like 
to renew· my objectioi1 and motion to strike .all the evidence 
and each and every bit as to the addresses _of Adam Thomas 
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anq Basil Thomas, and also the evidence which was brought 
out on cross examination of Mr. Turk, as to the question of' 
whether or not notice of the sale under tl1e deed of trust was 
1 mailed to them for the reasons that Adam Thomas and Basil 
Thomas were not parties to that deed of trust; they had no 
connection whatever with the deed of trust, and it is our po-. 
sition that it is not necessary that they be given 
page 40} any type of notice of the sale of that automobile 
under the deed of trust, and that any evidence in-
troduced in that connection is irregular, immaterial and inad-
missible in this1 case, and I would like to move the court to 
strike that evidence in every particular. 
By Mr. Dennis: vVe think that is very relevant because we 
think that was a continuing conditional sales contract, con-
tinuation of the act and the repossession of the car with the 
consent of these parties and with the consent of the American 
Finance Company, and that there was never any statement 
made to either of these defendants that they were to be con-
sidered makers of any note. · 
, By :Mr. Griffith: If the.court please, this ·action was brought 
on a promissory note. It was alleged in the notice of motion 
that Adam Thomas and Basil Thomas were co-makers of that 
note, and there has been no denial of that under oath, and I 
don't think it is proper now to come in with that plea or denial. 
· .. I still insist on my motion that it was not necessary to give 
notice of sale under the deed of trust, to these two defendants. · 
By ]\fr. Dennis: The only thing· I have to answer to that 
is to state that we still move to be heard. · 
By the Court: Motion sustained, go ahead with the . evi-
dence. 
page 41 } By Mr. Griffith: If the Court please, in order to 
save a little time, with the Court's permission, I 
would like for Mr. Turk to be permitted to cross examine 
these witnesses, he is more familiar with what happened, and 
I think it ·would save a lot of time. He ·is an attorney. 
By Mr. Dennis: I can't tell you whether be is an attorney 
or not. 
By Mr. Griffith: He is plaintiff. 
. By the Court: Go ahead. ·1 shall not stop him froin ·doing 
that if he wants to, he is an attorney and Mr. Dennis is an at-
'torney, but I call attention to the ethical q~estion. 
· · WHEREUPON, the following evidence was introduced on 
behalf of the defendants, Adam Thomas and Basil Thomas, 
'in th~ presence of the jury : 
Max 'Turk,. et als., v. Lester Lee Clark, et als. 39 
-
ADAM THOMAS, · 
one of the def enda:nts, being duly sworn, was examined and 
testified as follows : · 
DIRECT EXAMINATION. 
· By Mr. Dennis: 
Ql. Mr. Thomas, did you· purchase an automobile and ft..: 
nance it through the American Loan Company?· · · . 
· A. Yes, sir, it was :financed through the bank up there. I 
1 don't know who it was· :financed through, they said· 
pag·e 42 } it wa~. . 
Q2. Were you in an office 1 
A. I took it to be an office or bank, I couldn't tell which one 
it was, it was a whole building, and a lot of banks and stuff 
in there. 
Q3. Just ten ·what the transaction was. 
By Mr. Griffith: What transaction? 
By Mr. Dennis : Tl;le first transaction. 
By Mr. Griffith: We object to what was said or done when 
the :financing was arranged the first time, the note sued upon 
was dated the 14th day of January, 1950 and· any other pro .. 
iceeding is irregular and immaterial in this case. 
By the Court: I don 1t see that that makes any difference; 
it wouldn't change the status here, that is, according to the 
ievidenec as I understand it. You may show by the e\Ti.dence 
what the status of these parties was with reference to the· 
note. 
By Mr. Dennis: I intend to do that, sir .. 
Q4. At the time you found out you couldn't finance and keep 
or carry through the o.bligation you made and pay for that , 
automobile, what did you then do? · · 
By Mr. Griffith: We object to the leading, he has never 
pag·e 43 } made any statement to that effect. . · · 
By the Court:· A.re you the party who sold ·the 
automobile to Lester Lee ClarkT 
A. Well, at the time we were on this big strike, we got be-
hind and couldn't make the payments and keep them going 
and I took a fellow with me to finish paying for it, he took 
over the car and started paying for it. ' 
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By Mr .. Dennis: 
Q5. Who? 
.A.. Lester Lee Clark. 
Q6. You took Lester Lee Clark with yon when yon went up 
there! 
A. Yes, and he took it and was paying on it till he got sick 
and he couldn't finish paying for it, tbey told me if be couldn't 
( interrupted) 
By Mr .. Griffith: We object. 
By the Court : 
Q. At the time you transferred the car to Lester Lee Clark, 
you may tell about that transaction. 
A .. Well,. we went in that bank up there, you can call it a 
bank if you want to, they fixed up some papers 011 the car for 
.him to take the car and finish paying for it. 
By l\fr. Dennis: 
Q7. Could you sig11 papers theref 
A. I sig'Iled one, I couldn't read or write, just write IDY. 
name a little. . ' 
Q8r Did anybody explain any writing to youY 
page 44 } .A. No, they didn it explain any writing to me. 
Q9. Did they ask you to endorse that note f 
A. They told me we were signing for him not to take the 
car out of the State of Virginia. 
By Mr. Griffith: Who is I1ef 
.A. I signed my name to that. 
By Mr. Turk: We object to all this testimony on the ground 
that it is not only but it is contrary to a written contract. He 
is now attempting· to deny what I1e signed and give parole evi-
dence to give toe jury tl1e impression that he signed some-
thing besides a note. lie cannot deny the· signing of the note 
nor the liability under it .. 
By the Court: I am not permitting it for the purpose of' 
contradicting tlle note sued on. I am p~rmitting the evidence 
in explanation of why the note was given and to show the re-
lationship of the parties to this transaction. 
By Mr .. Turk : ~In tnat respect, we say the reason he g;ave 
the note is immaterial as long as he has admitted he signed 
it. 
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By M1'. Dennis.: He didn't admit it. 
By Mr. Turk : I think he has. 
page 45 r By Mr. Dennis : 
41. 
QlO. I band you here what they purport to be a 
note and I ask you to examine that and state whether that was· 
the paper yon signed. 
By Mr. Griffith: · We object to that, as I have insisted in my 
previous objections, it is alleged these three parties did ex-
ecute that note, and there has been no denial under oath-
By the Court: What statute are you relying on Y -
By· Mr. Griffith: I can get it for you. . 
. By the Court: At anv rate, Mr. Griffith, that doesn't have 
'anything-to do with the rule of evidence to show the relation-
ship of the parties. What I want to know is, and I suppose 
the purpose of this evidence is, the relationship of these. 
parties pere, who was seller of the automobile and the pur-
chaser of the same. 
By Mr. Griffith: )Ve alleged Mr. Lester Lee Clark was 
maker of the note and Adam Thomas and Basil Thomas were 
co-makers of the same, and it has not been denied under oath, 
there was no denial filed and he can't now come in here and 
deny it. . 
By Mr. Dennis: He wasn't signing a note as security, he 
was sig11ing a paper giving consent ·to sig11 it to Lester Lee 
Clark. 
page 46 r By the Witness: That is all 1 signed. 
By 1\fr. Griffith: Do yon contend, Mr. Dennis, 
that this boy dicln 't sign this note? 
By Mr. Dennis: He doesn't even know he was in a loan 
office, he thought it was a bank, Ile is unable to tell you what 
it was, just the impression he got he was signing so that the 
titre-might be assigned to Cl~rk. 
By the Court: In other words he doesn't deny signing it? 
By Mr. Dennis: He does:i'1't deny signing a paper, but he 
says be sig·ned what they told him was a consent permitting 
him to transfer the contract over to Lester Lee Clark. 
By Mr. Turk: I make a motion to strike the ~vidence since 
it is contrary to the rules of evidence, permitting parole evi-
dence cannot alter or change a written contract. I would like 
the Court's ruling on it. 
By the Court: I think I made myself clear. I ruled that 
he could ask this witness concerning the relationship of the 
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part~es at the time this transaction was entered into~ He , 
shows the purchaser and seller of the car, you went into that. 
By 1\'.fr. Turk: Exception. · · 
page 47 ~ By the Court: And if he claims that he signed 
the note on account of misrepresentation of the 
other party, he may dQ that. That is not in violation of parole 
evidence rule. That is not varying or contradjcting, if he 
shows the signature was procured throug·h misrepresentation 
of the other party. 
By l\.fr. Turk: If your Honor, pleas.e, my point is, -they 
didn't file any paper under oat4 denying responsibility under 
that note, we do not think he can do that at this time, and we 
think that evidence is inadmissible at this time. 
By·Mr .. Dennis:· Our contention is still that this is a con-
ditional sales agreement. 
By the Court: I don't know whether he _is trying to show 
that this signature was obtained through misrepr_esentation 
and fraud. · · 
By Mr. Dennis: Yes, sir, that is our position that it was 
obtained ,as a co-maker through fraud, that that was riot his 
understanding of what he was signing. . 
By the Court: This is an appeal case and there has been 
no formal pleading·s. 
By Mr. Griffith: No, sir, this is here on a notice of motion. · 
By the Court: Did the Defendants file· any grounds of de-
fense Y 
. page 48 ~ By Mr. Dennis : Yes, sir. 
By the Court: (After examining papers) I don't 
think your grounds of defense cover that defense that it was 
procured by misrepresentation or fraud. 
· By ]\fr. Dennis: At the time the grounds of defense were 
drawn up, th'ey did not have . the notice of motion or a c,opy 
of it with them, I did not know all the facts alleged. 
By the Court: Plaintiff's motion is sustained. 
By Mr. Dennis: · 
Qll. At the time that the car was taken back by you and 
delivered to the people. through whom you were :financing it, 
just state what they advised you at that time. 
_By Mr. Turk: We object to the leading, contrary to any 
statement that he made that he delivered that car to the financ-
ing people· Y · · • 
By the Court: Overruled. 
-
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By Mr. Turk-: Exception .. 
A·. Well, when they come and got the car they were sup-
J>osed to have wrote me a letter if the boy didn't take the c~r 
back and for me· to finish paying for it, I didn't ·even know the 
car was gone ·for a week after it was gone, they 
page 49 } told me up there if this boy can't pay for the car 
you take the car back and finish paying, and I seen 
the boy-
. By the Court: You are telling a whole lot ~he. Co~rt ruled 
out. 
'By Mr. Dennis! 
Q12. I asked you, Mr. Thomas, (int~rrupted) 
By the Court: Let me get the ruling straight. 
By Mr. Griffith-: We move to strike his evidence. 
By the Witness: Well, I went back and told them I couldn't 
make the payments on the car, because $64 a month, was more 
than I ~ould pay when they were out on a strike, I couldn't· 
make the payment's, and I took this fellow, Lester Lee Clark, 
wit1i me and told them I couldn't pay for it and this fellow 
wanted the car, ·and Lester Cla"rk brought the car back with 
him and made either two or three payments on-it-
By the Court: If I get it clear, you purchased the car first 
from Elwood Motors, and you couldn't keep up the payments, 
:and you took it back to Elwood Motors-
A. To American Loan Company. , 
Q. And you took Mr. Lester Lee Clark with you f 
A. Yes, sir. · · 
Q. If I understand you correctly, you made some sort of, 
:agreement with someone, now with whom did you' make any 
agreement? 
page 50 } . A. Well, I took the car back in there. 
Q·. To whom did you take it? 
A. American Loan Company, I can't speak it hardly, and 
told them to sig'll the title to that boy, that he wanted it. 
Q. The American Loan Company had financed it when you 
bought it, is that right? · 
A. Yes, sir. . 
·Q. What did the American Loan Company say when you 
took it back7 
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A. I told them that I had a man· there that would take it 
and finish paying for it. · · 
Q .. Was the man you refer to, that you say you took there~ 
Lester Lee Clark t 
.A.. Lester Lee Clark is the man that brought the car back. 
Q. And you signed the title over to Lester Lee Clark, is that 
rightf 
A. I signed the papers for him to take it and make the rest 
of the payments on it; all I can write is my name, and I can't 
write it so good, I didn't lmow what I was signing. 
By Mr. Dennis: 
Q13. Did they consent to let Lester Lee Clark have it 1 
.A.. Yes, sir. · 
Q14. Did they give you any releaseY 
A. All it was, he took my book I had paying on the car and 
give it over to Lester and told him to make payments .. 
Q15. And·he had same conditional sales book that you al! 
had! 
page 51 f 
A .. Took the same one I had .. 
Ql6._ Did he give you any notice he couldn't pay t 
A. He never and they never give none either. 
By Mr. Turk: We, object t0tthat,. it wasn't necessary for us 
to notify him. 
By the Court: ~ustained, I don't think it was necessary 
· for him to notify this man, .Adam Thomas. 
By Mr. Dennis: 
Ql 7. Where do you receive your mail t 
- A. Red Jacket. 
Q18. What do you mean Y 
A. Red J aeket-Keen 1\fountain up here. 
Q19~ Keen Mountain, Red Jacket or Oakwood! 
A. Keen Mountain. · 
By Mr. Griffith: We object to that if it has reference to 
where notice was sent. 
By the Court: Sustained. It was necessary . for them to 
notify Lester Lee Clark, he is. all that should have been noti-
, :tied. 
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CROSS EXAMINATION. 
By Mr. Turk: 
Ql. How long did you drive that car before Lester took the 
car overY 
A. I drove it a little over six months, I didn't ride it back 
and forwards to work, didn't ride it nowhere only 
page 52 ~ to meeting. 
months! 
Q2. You don't deny that you drove it eight 
A. Me and my wife counted it up, she said it was little over 
six months,· miglit have been seven months. 
Q3. Is it true you got the car on January 14, 1950! 
A. I don't know the day he got it. 
Q4. How do you know how long you kept it if you don't 
know the day he got it T 
A. We had some papers. 
Q5. You don't deny the date was January 14, 1950? 
A. I couldn't say. 
Q6. When you brought the c.ar up and left it at the Auieri-
can Loan Company, did you take it up to the office .of the 
Amelican Loan Company t 
A. I took the car back up .there to you and you all said the 
car was all right. · 
Q7. I want you to understand my question, did you take 
the car up to the office of American Loan Company Y Is the 
American Loan Company on a second floor of a building Y 
A. On the second. 
QS. Is it even with the street or a story high Y 
A. I couldn't take it up stairs, I took it around to the back. 
Q9. That is right. Was that .on a public street in BluefieldY 
A. I don't know what street you call that. 
QlO. Was it on a street? -
A. No, a little old parking lot or something. 
Qll. Did American Loan Company put it back -
page 53 r there Y - -
A. I put it back there and went up there and 
seen you. 
Q12. Did American Loan Company, or their agent, get in 
that car and drive it somewhere¥ , 
A. No. 
Q13. When you actually brought it up there, isn't it true, 
Adam, that you brought Basil and Clark with you? 
A. Yes, sir. 
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Q14. When you came up to the office of American Loan Com-
pany, who drove the car away? 
A. The boy didn't have no driver's license and I drove it 
away for him. · 
, Q15. That is right, but the American Loan Company didn't 
have .anything to do with that car, did they? 
A. They went there and looked at the car. 
Q16. I mean did American Loan Company ever have pos- · 
session of it?, 
.A. I told them right there was the car that I couldn't pay 
for it. 
By the Court~ He may state what was done and of course· 
it is immaterial whether you got your hands on it. 
By :Mr. Turk: 
Q17. Did American Loan Company, did I, or anyone else, 
ever drive that car? 
A. There was nobody drov~ it then only me. 
Q18. · Now, I want to know, you said you turned it over to 
the American Loan Company, when you drove it up ' there, 
isn't it true that you mean that you drove it up 
page 54 r and came up to the office of the American Loan 
Company and told them you wanted to sell iO or 
how long did the American Loan Company keep your car f 
When did you turn it over to them¥ 
A. I took the car back up there at American Loan Company, 
and I said, '' Here is your car back, I can't pay for the car; 
we are out on a strike at Red Jacket and $64 I can·'t make 
the payments on it, I have got to live.'' F'or they weren't 
working· and I. was right up against it for something to eat, 
, and I took the car back up there to thein, and took Lester Lee 
Clark with me and told them he wanted to buy the car. 
Q19. Adam, who suggested your turning over the car to 
Clark Y Was it you or American Loan Company? Whose 
idea was it Y · 
.A.· I took the car back up there and said, '' I can't pay for 
the car,. here is the car," and Is.aid, "I have a man here who 
will take the car and :finish paying for it.'' 
By the Court: Whom did you make that statement to! 
A. That fellow right there (indicating Mr. Turk). 
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l3y Mr.-Turk-: . 
· Q20. Then it was you who brought the car up there and do 
you deny it was your idea to sell it to Clark? . 
A. I took the. c·ar up there and told you I couldn't finish pay-, 
ing for it and like I said, I told you thal the man there wanted· 
to take it over. 
Q21. Adam, at that particular point, weren't you and Basil 
-didn't you know that yo11 and Ba'sil were responsible ·fot· 
the amount owed on the car? 
· page 55 } A. No, sir. . 
Q22. I am not talking about Clark, I am tlllking 
-about from the time you boug·ht it tin Clark took it over, you 
did feel responsible for the amount owed on the car? 
A. When I buy a car, if it is the Lord's will, I will pay for 
'One, if I work. · 
Q23. Did you pay for this particular car? 
A. No, because I couldn't, I didn't have work, on strike. 
Q24. Do you mean there wasn't any work during any of 
that period of time? . . 
A. We were off, I don't know exactly, I couldn't hardly get 
bread to eat. 
· Q25. Did you say you were off from May, 1949. until Jan-
uary, 1950 Y · · . . 
A. No, we weren't off that long: 
· Q26. Well, Adam, when you originally bought the car, the 
title to that car was in you and Basil, was it'not? · . 
A. In me and Basil, both names! 
Q27. Yes. - . . ·. · 
A. I just thought it was in my name, the title, he was just 
standing good I paid for my debt. . 
Q28. He was doing for you on the first deal what yau and 
lie were doing for ·Clark on the second? . 
.A. No. · . 
Q29. You don't deny signing this paper '(.indfoating)Y, 
A. I never signed that paper. · · 
Q30. Do you deny, when you said you wanted to sell the 
· car, do you deny I said I would not accept a young 
page 56 }.man who h~d been on the job a short time, just 21 
years old, that the company could not finance the 
. car that way? . · · , · 
A. All you said about that, you said would. we sign him not 
to take the car out of th,e State of Virginia. I can ~t read. 
Q31. You ca.I?- understand English? 
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A. Some of it I can and some I can't. 
·· Q32. Well, you are now telling about a transaction that hap-
pened in January, 1950, which is approximately a year and m 
half ago, do you have such a good mind now that you can re-
!pember exactly what was said at that time? 
A. I can't remember from one week to another. 
Q33. That is right, then how are you able to tell this jury 
just exactly what happened,. or can you tell the jury that you 
didn't sign this note? 
A. I signed for him not to take the car out of the state. 
Q34. Will you produce the paper to this jury showing that 
what you signed was that you would only be responsible for 
him not taking it out of the state 1 
.A. The only paper I signed was for him not to take the car 
out of the State of Virginia and tear it up. 
Q35. Adam, did you get a release of your papers at tile time 
that you went on this note for Clark, did you get your papers. 
on the old note, the' old trust deed, were they banded to ·you t' 
A. No, you all didn 1t give me no papers olny-Mr ... Dennis: 
has got every one of my papers, I kept them all. 
Q36. Well, Mr. Dennis is your attorney there 
page 57 } and he could have had them here today, couldn't 
hef 
A. (None) 
Q37. ·wm you produce the old note and deed of tn1St,. would! 
you produce themf 
By Mr. Dennis : He didn it get any release. 
A. I dicln 't get any release .. 
By Mr. Turk: 
Q38. Your answer was prompted T:>y Mr. Dennis-
A. NO,: I didn 1t get no papers from up there. 
Q39. You don't r·emember too much of th.is transaction that , 
happened a yea:r and half agot 
A. Yon take,anything a year and half ago,. if yorr don "t have• 
.any papers on it, you can't remember it .. 
Q40~ You are admitting now that you can't remember thei 
conversation that took place at the time you brong,ht Clark 
up:? 
A. I remember when I brought film up ther.e-.. 
Q41. You do remembe·r that t 
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A. Yes, sir. 
Q42. And you did bring him up T 
A. Yes, sir. · 
Q43. And American Loan Company didn't ask you to bring 
him up? · 
A. No, sir. 
Q44. That was your idea? 
A. I brought him up there so he could pay for the car. , 
Q45. Well, if he had paid for it you would have saved the 
balance on it, you know you would have saved the 
page 58 ~ balance on it, the 1100 and some dollars you owed 7 
A. Well, if he paid for the ear it would have been 
his car, wouldn't have been mine. . 
Q46. Well, I say if he had made the payments you would 
have saved the money, about $1100, that is correct, isn't it! 
By the Court: From the statements of counsel on both 
sides the way the car was taken back by this man, when he 
couldn't pay for it, he took Lester Lee Clark with him and he 
transferred the car to Lester Lee Clark and the American 
Loan Company agreed to the transfer and agreed to refinance 
it for Lester Lee Clark in the presence of this man-are those 
the facts! 
By Mr. Dennis; Yes, sir. 
By Mr. Turk: That is right. 
By the Court; What is it or what is the use .of taking more 
timet 
By Mr. Turk~ 
Q47. Adam, you say after this car was tak~n back from 
Lester Lee ·Clark, you didn't see him for about a weekt 
A. Little over a week, and I was supposed to have got a 
letter from Bluefield before they come and got the car. 
Q48. Well, after Clark told you, did you need a letter·! 
A. He didn't tell me until he c·ome and got the car. 
Q49. Do you know how long it was from the time 
page 59} the car was taken to the time it was sold at public· 
auction t 
A. I don't .have no idea. 
Q50. Well, will you deny that the car was taken on May 25, 
19507 . 
A. The .ear was took on May 25, 1950 ¥ 
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By the Court:., It was taken from Lester Lee Clark, do you 
mean? 
ByMr.Turk: Yes .. 
By the Witness: I wasn't keeping up with what time he 
had it. · 
By the Court: And you didn't know what time it was sold Y 
A. No. 
Q. At the time you transferred the car to Lester Lee Clark, 
did you get any mouey out of it or were you just letting him 
assume the payments on it? 
A. I never got a dime out of it. 
Q. You didn't get anythingY 
A. No, I lost what I paid on the car. 
ByMr. Turk: 
Ql. One question, Adam, If you hadn't got Lester Lee Clark 
to take it over, you don't question that at that time you were 
, responsible for $1128.20, do you? 
By 1\fr. Dennis: We object. 
page 60 ~ By Mr. Turk: . 
· Q2. Well, ·will you tell us how much was, unpaid 
. on the day Lester Lee Clark took it over Y 
A. It was Eleven hundred and some few dollars. 
· . By Mr. Dennis: That was the new. contract. 
By Mr. Turk: We object,to Mr. Dennis' prompting. 
By Mr. Dennis: This witness just doesn't hav~ the intelli-
gence-
By the Court: 
Q~ Do you know how much w.as the balance you owed on 
the:·car when you took it up there and transferred it to Lester 
Lee Clark? · 
A~ Mr. Dennis bas the papers here, I don't know, I gave 
him all my papers here. 
BvMr. Turk: 
"'Q3. When Clark took it over, didn't you just a minute ago 
say he, owed around $1,100.00 Y 
.. 
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A. I don't know ju.st how much was paid on the car., I.have 
papers over here. 
Q4. Well, will you get the papers from Mr. Dennis and 
show how much was owing on it at the time. Clal'k took it 
over? 
By Mr. Dennis: You objected to our going into tb&.t first 
transaction. 
By the Court-: That is just a different way of 
page 61} .saying how much did Clark agree-to pay. 
A. I told him now to take the car and finish paying· for it, 
that I couldn't make the payments then.. 
By Mr. Turk: 
Q5. Did he :agree to pay you any more than what yon owecl. 
on the car ? · 
A. He promise to pay me $200 but I did get g~t no note nor 
security nor nothing agairist that; this boy has had so much 
· trouble and been sick, I didn't want no mom~y from hi~. 
Q6. Then he was supposed to pay you ·$200 Y 
A~ Yes. 
Q7. I would like to ask you one more last question, a hyp;q-
thetical question ( intert'upted) 
By the Court: First, let me ask him or I might ask you, 
does this note include the $200 this man was to get? · 
By Mr. Turk: No, sir. · · 
Q. Just the amount- . . 
A. The amount he was selling the car for. 
Q. Does the $1.,100 you have already testified about as a 
witness, the $1,138.20 represented by this note, does that rep~ 
resent only the balance that was due on the cart 
A. Yes. 
Q. By this man who was on the witness stand Y 
A.. Yes~ sir. 
page 62 } Q. Adam .. Thomas Y 
A. Yes, sir. 
I ! -, 
By Mr. Dennis: · 
Q. Now, Mr. Turk, doesn't that $1,138.20 fnclude more ad-
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ditional fulance charges that you added on, didn't Adam only 
'owe you about $820 Y . . 
A. No, Mr. Dennis, at the time this car was taken over it 
was $1,138.20. That was on January 14, 1950, the same day,. 
Lester Lee Clark owed $1,138.20, the exact balance to the 
penny. He took over the same amount and as we have 
learned, he was supposed to pay Adam $200 besides that. 
(Back to the witness, Adam Thomas) 
By J\i!r. Turk: 
Q. You said you were about to lose your ear, you couldn't 
pay for it, that is correct, isn't iU 
By the Court: What is the purpose of that f 
By Mr. Turk: He was going to lose his car and would have 
had to have paid the deficiency. 
By the Court : I don't get what you are driving at. 
By Mr. Dennis: ,v e don't admit he signed the note for the 
purpose of making a note. . · 
page 63 ~ RE-DIRECT EXAMINATION. 
By Mr. Dennis: 
Ql. Mr. Thomas, at the time yon took the car back to tbe 
American Loan Company, you made all your transactions with 
Mr. Turk over there Y 
A. Yes, sir. 
Q2. You told him that yon turned back in the carf 
A. Yes. 
Q3. What did he say then 7 
A. I said, "I have a man here that will take it and finish 
paying for it,'' and he ·says, ''I will fix the papers and let him 
have it. · , . 
By Mr. Turk~ We object to tbat .. 
· Witness stood aside. 
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the next witness, and one of the defendants, being first duly 
s~orn, was examined and testified as follows: · 
DIRECT EXA.l\UNATION. 
By Mr. Dennis : 
Ql. Were you by when any of the transactions taken place 
between Lester Lee Clark and your brother, Adam Thomas Y · 
.A. I wasn't present plain blank· where it was, but I heard 
talking going on. That fellow, Mr. Turk, told _Adam and them 
he would sign the car over to Lester., if we.would sign to keep 
· Lester from taking the car out of Virginia, that is 
page 64 t the only reason I signed it. · 
By Mr. Turk: We object to that, they are now trying to 
introduce parole evidence to contradict a written contract. 
By the Court : Sustained. 
By Mr. Dennis : 
Q2. What did Mr. Turk then tell you or tell Lester Lee 
ClarkY 
A. He didn't tell me nothing, he just asked me would I sign 
that for him to keep it in Virginia. 
By Mr. Griffith: ,v e object and move to strike that out. 
By Mr. Dennis: 
Q3. Did they make a new agreement there Y · · · 
A. Yes, sir, and Lester signed the papers and it was signed' 
to him. · 
Q3. Did you have any interest in the transaction in any 
wayY 
A. No, not a bit. 
Q4. Did you have any interest in the cart 
A. No. 
Q5. Did you have any interest in getting th~ car turned 
over to Lester Lee Cla~k? 
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A. No, Lester wanted the car and Adam · told · him · he 
couldn't turn it over to him without going up there. 
·CROSS EXAMINATION . 
. By Mr. Turk: 
Ql. In your transa~tion with American _Loan 
page 65 } Company, were you under the impression that the 
manyou were dealing v.rith was a fool, that is ~eY 
A. I didn't know whether you were a fool or .not. 
Q2. If I weren't a dumb-bell why would I be releasing two 
men who were working and could pay and taking one who 
couldn't1 
_A. (None.) 
Q3 .. You don't ·deny signing this note, do you Y 
A. I didn't sign that. 
Q4. (Handing note to witness.) 
A. I did not sign that, the one I signed was about that long. 
(Indicating about 12 inches long.,) 
Q5. Did you ever sign any note Y 
By the Court: You are putting that evidence in now. That 
is the first time in my life that I have seen a ~ase conducted 
that way; you come along and object to the defendant p11tting 
in evidence regarding the signing of the note, and the court's 
ruling is with you and then you undertake to put. it in. Let 
your counsel conduct your case. 
By Mr. Griffith: 
Q6. Basil, you were present when this paper was executed 
on the 14th day of January, 1950! 
. A. Well, you see my brother went to trade for the car and 
I was up there, and they wanted me to say my brother was 
good and would pay his debts and hadn't skipped none. 
Q7. That is all yoµ know about the transaction and what 
took place., what you have testified here?, · 
page 66 .. } A. I know wha_t was said up there that day. 
QB. And you have stated that? . 
A. That day all I signed (interrupted) 
.Q9. I didn't ask you what you signed. 
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Basil Thomas. 
A. All_ I know they got up there .and had it tTansf.erred 
from Adam to Lester. · . · 
QlO. After that you don't lmow what w-ent ·on anywhere in 
xegard to thi~ case Y· 
A. They took the car back. 
Qll. Do you know that of your own koowledge! 
A. Just what the boy told me. 
By Mr . 'Griffith: "Te object to that and mqve to strike it. 
RE-DIRECT ~"'{AMIN.A:TION. 
By Mr. Dennis! 
Ql. Can you read and write? 
A. I can sign my name. 
- Q2. How is your eye sig·bt 7 
· A. Not too g·ood. 
·Q3. Did you sign t.his paper t 
A. No, sir. 
By Mr. Griffith: We object. to that. 
, .. 
By the Court: Mr. Dennis, you people wi11 have 
page 67 } to go according to the pleadings. You didn't deny 
signing it .. 
A. Loks like they would have told us it was a n·ote. 
r 
By Mr. Griffith: If the· Court please, I would Hke to move 
to strike all the evidence _introduced in refere~ce to the signa· 
ture of ·these boys and ask the court to in~truct the jury _to 
disregard any and ·au the evidence which has been before the 
jury as to whether or not these Thomases signed the note in 
question, on the grounds that it has not been _ pleaded, ·and 
counsel for the defendant cannot raise the question now. 
By Mr. Dennis: They thought it was a conditional sales 
agreement and so advised me. · · 
By the Witness: ·why didn't they· tell us what we were 
signing? · 
- By Mr. Griffith: We object, ~nd ask the court to instruct 
the jury to disregard it. 
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By the Court: The jury will not consider that_ statement 
made by the witness. We are trying the case according to the 
issue made by the pleadings. 
· By Mr. Dennis : That is alL 
page 68 ~ By Mr. Griffith: If the Court please% we make a 
motion at this time to strike the evidence of the 
defendant in each and every particular. I don't think there· 
is sufficient evidence to go to the jury on this. case as to the 
facts. -
By the Court: Is that all the evidence! 
By Mr. Dennis: Yes, sir, but we do think there was. euough 
evidence on the statement made there in the presence of M;r .. 
Turk, of the American Loan Company, and until today I 
didn't kno:w they had a written negotiable instrument. 
Witness stood aside. 
Note: The following transpired in the absence of the jury: 
By Mr. Dennis: We insist upon our motion •. 
(After much dis.cnssion in chmnbers.) 
By the Court: The def endmi.ts claim that Section 55-93 of 
the 1950 Code is applicable in this case. The undisputed facts 
are, that one of the defendants, Adam Thomas1 originally pur-
chased an automobile from Elwood Motors, and he made a 
down payment thereon·, and the balance of the purchase price 
was financed by the plaintiff, American Loan Com-
pa:ge 69 f pany. Adam Thomas was nnaole to meet the pay-
ments on the automobile and he took the ca:r back 
to the American Loan Company and told the said company 
that he was unable to meet his payments, but that Lester Lee 
Clark:, who accompanied him, had agreed to ,take over his: 
obligation, if it was agreeable to the plaintiff, and thereupon 
· it was agreed between the plaintiff and the defendants that 
the car would l>e sold and transferred to Lester Lee Clark, 
who executed the note Stred on in this case, · payable to the· 
American Loan C'ompany, and was endorsed by Adam Thomas 
and Basil Thomas, representing· the balance which Adam 
Thomas was unable to pay in tne· amount of. $I,138'.20:.. The 
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legal effect of this transaction was to create a new contract 
represented by the note and the deed of trust which have been 
filed as exhibits in this case. 
Under this new agreement, which was agreed to by all the 
parties, Lester Lee Clark became the purchaser and .A.dam 
Thomas and the American Loan Company became vendors 
because both Adam Thomas and the American Loan Company 
owned an interest in the automobile which was sold to Lester: 
Lee Clark, the interest of the latter being represented by a 
similar deed of trust on the car when it was financed by this, 
same company when it was purchased by Adam Thomas from 
Elwood Motors. The ref ore, the effect of this transaction, 
when it was sold to Lester Lee Clark and the above mentioned 
~ote was signed by the defendants and the deed of trust to 
secure the same executed, ·a lien was reserved by Lester Lee 
Clark executing the deed of trust to secure the purchase price. 
This is not the ordinary case of a deed of trust where the 
beneficiary, prior to the execution of a deed of trust, had no 
interest in the property conveyed thereby, but in -
page 70 ~ this case the American Loan Company already 
owned a beneficial interest in the property con-
veyed and this company became a vendor along with Adam 
Thomas when it agreed to sell the car to Lester Lee Clark, 
and, therefore, in contemplation of law under these facts,. a 
lien was reserved by the deed of trust executed by Lester Lee 
Clark for the benefit of the plaintiff, American Loan Com-
pany. It, therefore, follows that this section of the Code is 
applicable. It is not disputed .that the car was repo$sessed 
and sold by the American Loari Company without. legal proc-
ess. The ref ore, in order for this section of the Code not to 
become applicable it was necessary that the property repos-
sessed be sold at public auction '' after ten days written notice 
of the time, place and terms of sale served upon or· sent by ' 
registered .mail to the last known post office address of the 
vendee, and after publication in some newspaper, having a 
general circulation in the county or city in which such sale 
is to be held, or, in lieu of such publication, after notice duly 
posted for five days at three or more public places in such 
county or city''. 
The evidence shows that the vendee was g·iyen notice of the 
sale sent by registered mail to Lester Lee Clark and his re- · 
ceipt therefor produced but the evidence does not show what 
the notice was nor what the notice contained other than that 
it was a notice of sale. There is no evidence· that the notice. 
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was '' of the time; place and terms of sale'' and what is equally 
important there was no advertisement of the sale as required 
by this sectiQn. Therefore, snch repossession and sale op-
erated "to cancel and fully discharge the amount of money 
secured. bv such contract.'' 
page 71 ·~ Even i{ the defendants' contention that Section 
- 55-93 is not applicable because it is a lien created 
bv a deed of trust not given to or for the benefit of a :vendor, 
the plaintiff would not be entitled to recover in this action be-
cause the trustee, in selling the automobile, failed to e<,mply 
with Section 55-59, paragraph 6 of the Code of 1950 with 
respect to advertisement before . sale when a sale is made 
under a deed of trust in case of. default, as follows: 
q (6) In the event of default in the payment of the debt 
secured, or any part thereof, at maturity, or in the payment--
of interest when due, or of the breach of any of the covenants 
entered into or imposed upon the @.Tantor, then at the request 
of any beneficiary the trustee shall forthwith declare :111 the 
debts and obligations secured ·by the deed of trust at once due 
and payable and sha 11 take possession of the property and 
proceed to sell the same at auction at the premises or at such 
other place as the trustee may select upon such terms and 
co;nditions as the trustee may deem best, after first advertis-
ing the time, place and terms of sale in such manner as the 
deed may provide, or, if none be provided, after first adver-
tising the time, place and terms of sale once a week for four 
successive weeks in a newspaper published or having general 
circulation in the county or if tl1e 'provisions of paragraph 
(7) of this 'section be applicable as therein provided. it not 
' being intended, however, to declflre that other and different 
advertisement may not in any case be deemed reasonable, nor 
to prevent the trustee from g-iving· the sale such additional 
advertisement as he deems advisable. No notice to the grantor 
or his successor in title shall be required unless required by 
the deed of trust.'' 
~he deed of trust pro~ides as follows·: 
: "Reasonable notice of the sale and manner of sale shaH be 
·mailed or sent to the last known address of the purchai;;er 
bv either of said trustees or bv the bolder of the note or bv 
the attorney and said notice shall be the onlv advertisement 
of the time, place and terms of sale required.'' 
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Paragraph 8 of said Section 55-59 of the Code provides as 
follows: . 
page 72 ~ "If the deed of trust itself provides a method 
- of advertising, which may be _ done by using the 
words 'advertisement required', or words of like purport, 
followed by the method agreed on., then no other or different 
advertiisement shall be necessary, beyond what the deed calls 
for, though the trustee may, in his discretion, give fµrtber 
advertisement.'' 
However, the deed of trust in this case in effect provided 
for no advertisement at all, other than giving notice to the 
grantee (who under the deed of trust is termed the pur., 
ehaser), and mere notice to the grantee cannot_ be held to be 
advertisement of the time, place and terms of sale when it has 
not been shown by the evidence that Lester Lee Clark was 
given notice of the '_'place and manner" of sale as required 
by the deed of trust, when the evidence shows that he was 
only given notice of the sale. It is further noted that the 
deed of trust does not provide for advertisement as required 
by said paragraph 8 and, therefore, advertisement as re-
.quired by paragraph 6 is essential before there can be a valid 
sale. 
· The trustee was certainlv without arithoritv to sell unless 
he complied with the terms "'of the deed of trust in giving rea-
sonable notice of the place and manner of sale to Lester Lee 
Clark. The trustee was without authority to Rell unless he 
eomplied with the terms of the statute applicable to adver-
tisement before sale. Lack of authority in a trustee under a 
deed of trust to foreclose goes to the validity of the sale it-
self. Wills v. Chesapeake TI7 estet·n Ry. Co., 178 Va. 314; 16 
S. E. (2d) 649. ' 
The repossession and sale in this case was made without 
legal process and Lester Lee Clark is, the ref ore, discharged 
from further liability. He was the principal ob-
page 73 ~ lig,or and his endorsers were secondarily liable. It, 
therefore, follows that since the plaintiff has pro-
ceeded without legal process with the result t~at the principal 
bas been discharged, those secondarily liable are likewi'se dis-
charged. 
Defendants' counsel has moved that the court decide the 
ease because the facts are not .in dispute and the plaintiff hav-
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ing moved to strike the defendants' evidence, there is nothing 
to submit to a jury and the court sustains the plaintiff's mo-
tion and grants judgment for the defendants. 
Thereupon counsel for the plaintiff excepts to the ruling 
· of the court. 
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